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The Case of Captain De B. 
Right of Citizenship. 


Captain de B. was born in the French Island of St. Domin- 
go, in the year 1754. In 1768 he entered the military service 
of France; and in 1779 he was made captain commandant of 
the corps of volunteer chasseurs of St. Domingo. In this rank 
he served in 1779, during the campaign of Savannah, and at 
other places during that and the following year. He also sery- 
ed as a captain of grenadiers and troops of debarcation, in the 
campaigns in the United States and the Windward Islands, 
from 1781 to 1783. In 1780 the corps of volunteers chasseurs 
was reformed; after which he did not resume his command in 
the troops of his Most Christian Majesty ; but he nevertheless 
served in fact with the American army, as a captain, under his 
French commission, from 1780 until the close of the war in 
1783 ; receiving several wounds in this service. 

{t further appears that he was one of the original members 
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of the Scciety of the Cincinnati; and signed its original arti- 
cles of association in the year 1783; which society was com- 
posed of ‘fall the commissioned and brevet officers of the army 
and havy of the United States, who have 8 rved three Ye ars, 


and who left the service with reputation; and officers who were 


; ‘ : a ; 5a 

in actual service at the conclusion of the war; all the ~P2 incipal 
o ve F CP. ‘ 2. ss ne 41 fy; . 

staff officers of the Continental Army; and the officers who 


have been derarged by the several resolutions of Congress 
upon the different reforms of the army.” He also received the 
ordinary dij loma of membership, signed by the Commander-in- 


Chief. 


It further appears that capt. De B., at or before the close of 


the Revolutionary war, adopted this as his own ec untry, and 
continued to reside in it until his decease; except during one or 
two occasion il absences to attend to his property in St. Domin- 
70. In 17¢ 
Connecticut, and settled in that State; was taxed there for his 
poll and estate, both real and personal, which taxes he paid : 
and was received and treated as a citizen of that State, as ap- 
pears by the official certificate of the Governor, dated in 1794, 
recognizing him as having Been such for fifteen years then pre- 
ceding. He also served as a volunteer officer of the staff, in 
the suppression of Shays’s rebellion in 1786-7 ; and was again 
recognized as an American citizen, in an official epee cer- 
tificate of Tobias Lear, at Cape Francois, Sept. 3, 1801; he 
having then arrived at that port as a passenger in an pra Po 
ship from New York. 

He continued to reside in Connecticut until his death in 1807. 
His widow still survives. 

The question is, whether Capt. De B., became an American 
citizen, so as to entitle his widow to the benefit of the pension 
laws ? 

Oprnion.—It is to be observed that the question here pre- 
sented does not involve the general doctrine of national allegi- 
ance, as found in the common law of England ;—a doctrine, 
which, though in some instances affirmed in this country, our 
“ourts have  forborne to press to the extent of denying the right 
of expatriation in all cases whatsoever. The pr esent question 
is not between the individual and the country of his birth, but 
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between him and the country of his adoption. It is, whether 
the people, in whose service he fought and bled, whose existence 
as a nation he assisted to create, and among whom he lived and 
died, can lawfully refuse him the rights of a citizen. 

The general doctrine of national law on this subject, is, that 
when a new State or Nation is brought into existence, it is com- 
posed of all those persons who, being free to choose, are at that 
time domiciled within its territory. And by domicil here is 
meant permanent residence, or residence without a present de- 
finite intention of removal. 

This principle is recognized, in effect, in the treaty of peace 
with Great Britain, in 1785; and by the decisions of our own 
Courts upon the various questions of alienage which have come 
before them; it being held, that Great Britain could not claim, 
nor could the United States deny, the citizenship of those per- 
sons who chose the American side in the struggle for Independ- 
ence, and were actually domiciled in this country. See the 
cases of Kelly v. Harrison, 2 Johns. Cas. 29; Kilham v. Ward, 
2 Mass. 236; Gardiner y. Ward, Id. 244, note; Phipps’s case, 
2 Pick. 394, note; Hebron v. Colchester, 5 Day, 173; Jack- 
son v. White, 20 Johus. 321, per Spencer, C. T.; Chapman’s 
case, 1 Dall. 58, per McKean, C. J. 

Such also was the doctrine recognized by the State of Mas- 
sachusetts, in its Statute of Treasons, in 1777, § 1, in which it 
is declared, that “all persons abiding within this State, and 
deriving protection from the laws of the same, owe allegiance 
to this State, and are members thereof ;’’ meaning permanent 
residents, it is evident from a provision immediately following, 
in regard to temporary residents. 

The same rule is stated by Chancellor Kent, (2 Kent’s Com. 
38,) namely, that ‘all who were resident citizens at the time 
of the Declaration of Independence, though born elsewhere, and 
deliberately yielded to it an express or implied sanction, be- 
came parties to it, and are to be considered as natives; their 
social tie being coeval with the existence of the Nation.” The 
rule, however, is extended to cases subsequent to the day of the 
Declaration of Independence, and is held to include all those 
persons who chose the American side in the contest, and actual- 
ly resided among us, flagrante bello, and until after the treaty 
of peace, with the intention of remaining. See the cases of 
Kilham v. Ward, and Gardider v. Ward, supra. 

Such also was the general rule of public law, as recognized 
by Ld. Ch. J. Asport, in Doe vy. Acklam, 2 Barn. & Cresw. 
779, where the title of the demandant was rejected on the 
ground of alienage, because “her father, by his continued res- 
dence in those [the United] States, manifestly became a citizem 
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of them.” See Ingles y. Trustee of the Sailor’s Snug Harbor, 
3 Pet. 99. 

The right of expatriation was always clearly conceded in 
the Roman Civil Law; (see Dig. lib. 49, tit. 15, 1. 12, § 9;) 
and this law, as is well known, is the basis of all the codes of 
continental Europe. The only condition, any where demanded, 
for the exercise of this right, is that of the sovereign’s consent ; 
nor is even this understood to be universally required. Puffen- 
dorf says—* The usual way, by which subjection ceases, is when 
a man, by permission of his own Commonwealth, voluntarily re- 
moves into another, and settles himself and his effects and the 
hopes of‘his fortune there.” Puff. b. 8, ch. 11, § 2. And this 
consent or permission, it is agreed, may be implied from circum- 
stances, and in some cases, from mere silence. See also Gro- 
tius, De Jure Belli, Xe. lib. 2, ¢. 5, § 24. Wood’s Civil Law, 
p- 1l4. 

In the law of France, no limitation is known to exist, which 
affected the right of captain De B. to expatriate himself. On 
the contrary, where no prohibition existed, the right is under- 
stood to have been absolute and universal. Thus, Pothier says: 
“ Les Francois, qui ont abandonne leur patrie, sans rescun es- 
poir de tour, perdent la qualite’s et les droits de citoyens.”’— 
Poth. Traite des Personnes, tit- 2, § 4. See also 2 Kent. Com. 
50; Poth. Traite de Propriete, art. 94. The code of Napoleon, 
in this, as in most other respects, was but a recension ef the ex- 
isting law. In that code, the methods, by which the character 
of a French citizen may be lost, are thus enumerated : 

*‘ La qualite de Francais se pendra, 1° par la naturalisation 
acquise en pays etranger; 2° par |’ acceptation, non autorisee 
pur le Lot, de fonctions publiques conferees par un gouverne- 
ment etranger ; 3™° enfin, par tout etablissement, fait en pays 
etranger, sans esprit de retour.” Code Civil, Art. 17. And 
see Art. 18, 20, 21. To which Toullier adds, by way of com- 
ment,—‘‘ parce qu’ alors on a rompee tous les liens qui attach- 
ient a la patrie.” Toull. Droit Civil Francais, Art. 268. 

It is here to be noted, that the permission of the sovereign is 
required only in the case of acceptance of office under a foreign 
government ; thus leaving the citizen at liberty, in all other 
cases, to change his country and divest himself of the character 
of a Frenchman, at his pleasure, by the mere act of acquiring 
@ permanent domicil in another country. Should he afterwards 
desire to become a French citizen, the same code provides the 
mode of his restoration. See Art. 18, 20, 21. The last of 
these articles, [art. 21,]seems to meet another feature in the 
present case, in these words :—“ Le Francais, qui, sans autori- 
sation du Roi, pendrait du service militaire chez l’etranger, ou 
s’ affilierait a une corporation militaire etranger, perdra sa qua- 
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lite de Francais.’ For captain De B., by becoming a member 
of the Cincinnati, became affiliated to a foreign corporation, es- 
sentially military in its character. 

In these provisions of the French law, we have that “ free- 
dom to choose,” that ‘ permission of the commonwealth,” that 
‘consent of his sovereign,” which any nation ever requires of 
its citizens, as the condition of expatriation, and as fully enna- 
bling the party to acquire the character of citizens in any for- 
eign country, at his own option. The general permission and 
liberty, thus granted, did beforehand, for every French subject, 
precisely what was done by Great Britain for her own, in the 
treaty of 1783. 

In this state of perfect freedom to choose, and without any 
opposing obligations, captain De B., having assisted in achiey- 
ing our independence, made this the country of his choice; re- 
siding here constantly and ever after; marrying a native of the 
country; being one of ‘ the people of the United States’? who 
adopted the national constitution; being officially recognized as 
one of our citizens; supporting our institutions to the day of 
his death; an event which took place in this country, after a 
residence of more than a quarter of a century. It is difficult to 
conceive of an intention to become a citizen, more strongly ex- 
pressed by actions. 

The permanent law of France, therefore, having evinced, in 
his case, the same consent which Great Britain expressed by 
the treaty of 1783, in regard to those who should be regarded 
as American citizens, I am clearly of opinion that captain De 
B. was a citizen of the United States at the close of the war of 
the Revolution, and remained such until his death ; and that his 
widow is therefore entitled to the benefit of the Pension Law of 
June 7, 1832, and of the laws supplemental thereto. G. 


United States District Court.—In Admiralty. 
Eastern District of Pennsylvania. 
THE STEAMSHIP OSPREY v. THE BARQUE DELAWARE.—Cross LisgEis 


1. To make the Trinity rules applicable, there must be reason. for apprehend- 
ing collision, as well as a possibility of escaping it without encountering 
some greater peril; they cannot be nooked therefore where obedience to the 
rules has been made impracticable or dangerous by the fault or carelessness 
of the other party. 
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2. A steamer on her way to sea, at night, with her signal lanterns properly 
placed, saw a barque, without lights, heading up the river to the starboard of 
her wake. She accordingly starboarded her helm, to keep out of the track 
of the barque, but the latter about the same time, unobserved by the steam- 
er, from the absence of lights on the barque, changed her course, so that a 
collision ensued. Held, that as the course and position of the steamer could 
be well understocd on the barque, the latter was in fault, and she was ac- 


cordingly condemned in damages 


It would ; that though a sailing vessel is not bound to carry lights at sea, 
yet if a collision occurs occasioned by their absence, the party thus in fault, 
will be held liable 


The steamer, being full laden, left her berth at the port of 
Philadelphia at her usual hour of sailing, ten o'clock, A. M., of 
Saturday, August 31st, 1850, and proceeded down the River 
aaa Bay at the rate of 9 to 10 knots per hour. The tide was 


on the ebb, the wind was from the south-east, 8. 8. E., a good 
strong breeze. The steamer had lighted her three signal lan- 
terns at dusk, and from their positions, they Pusiee a triangle, 


visible and seen on board of the Barque five or six miles off. 
“Tt was aright down dark night,” one in which a light could 
be seen to a great distance) ) and the clouds were thicker and 
heavier towards the southward s—darker for the Steamer, and 
lighter for the Barque, and accordingly more easy for the lat- 
ter than the former to discern objects. 

The Steamer’s course at two miles below the Brown, was 
south south-east. When about half way below the Brown, and 
about a quarter past eight, P. M., the p ilot of the Steamer, 
Wilson, saw the Barque ‘shutting in the Cape Henlopen Lights. 
He hailed the look-out men to k eep a good- look-out, and was 
answered; but seeing the Barque ap )proaching rapidly, he im- 
mediately ordered the Steamer helm-a-starboard, and the en- 
gine to be stopped and then backed,—which orders were duly 
executed, and the Steamer was accordingly | yacked, and was 
backing for a minute or two before the actual collision took 
place. 

A minute or so before the collision, the Steamer’s Pilot, Wil- 
son, sung out to the _—— to port their helm, which order 
was not only disregarded, but the helm of the Barque, which 
had been before to the starboard, was heaved hard a-starbo.rd, 
by which manceuvre the head of the Barque was made to wear 
off all the time. 

The Barque, according to her own statement, breasted the 
Capes about six o’clock, P. M., and was proceeding up the riv- 
er, on a north by west course, with the wind directly a-stern, 
at the rate of six or seven knots. All her sails, (except main- 
sail,) also steering sails, were set. When some five or six miles 





























AMERICAN LAW JOURNAL. 535 


[Steamship Osprey v. Barque Delaware. ] 


J ‘ 


off, those on board of her descried the lights of the Steamer, 
upon which Capt. Lewis ordered his helm to port, so as to luff 
ab point or so to the eastward. The Barque then continued on 
this course without change, untils hortly before the collision, when 
Capt. Lewis ordered her helm hard-a-starboard. 
When Capt. Lewis, on the information of Mr. Woox lward, a 
passenger, made out the Steamer to be such, he ordered the se- 
cond mate, Murray, to get a light. Murray went into the cab- 
in, which was on deck, and there got a globe lantern, “‘ which 
took him, probably, five minutes or eight minutes.’” Mr. Wood- 
ward, who was anxious to have a light forward, went into the 
cabin to Murray about the light, and went forward with Mur- 
ray and the light, found, when they got forward, that the steam- 
er was not more than a hundred yards off. Murray displayed 
this light as well as possible on the larboard bow of the Barque ; : 
but, owing either to the Barque’s s head wearing off all the time, 
or because all sails and steering sails were set, whereby the light 
was obscure qd, or to the proximity of the two vessels, it was not 
seen by the Steamer. 

This han was the only one on board of the Barque. 

There was - conflict of testimony usual in collision cages, 
but it appears by the depositions taken on the part of the 
Barque that had the two vessels kept on their respective cour- 
ses, and by the depositions taken on the part of the Steamer, 
that had the Barque kept her port helm, or shown a light, the 
collision would not have occurred. 

Mr. G. M. Wharton and Mr. Baich, for the Steamship 
Company mad e the following points: 

I. That the » Steamer disp slay ed proper lights, had a good and 
sufficient look-out, and was in every respect properly found, 
officered and managed ; becau 

1. The Steamer pursued om course, the usual one, without 
change until the Pilot saw the Barque; from and after which 
point of time, every thing was done on board the Steamer to 
avoid and prevent the collision. 

Backing the Steamer with her helm to starboard was 
equivalent to going aval with her helm to port. 

3. Conceding for the | purpo es of argument, that the Steam- 
er was going ahead with her helm a-starboard, then this was 
the only manceuvre left to her, and was the proper one under 
the circumstances of the case. 

If. That the collision was wholly owing to the careless, neg- 
ligent, and unseamanlike management of the Barque :— 

L The B: argue had no pilot on board. 

The Barque, having the wind free, but with head tide, 
was more manageable than under other circumstances. 

3. The Barque should have kept her helm to port, instead of 




















534 AMERICAN LAW JOURNAL. 


[Steamship Osprey v. Barque Delaware. ] 
2. A steamer on her way to sea, at night, with her signal lanterns properly 


} 


placed, saw a barque, without lights, heading up the river to the starboard of 





e 


her wake. She accordingly starboarded her helm, to keep out of the track 

of the barque, but the latter about the same time, unobserved by the steam- 

er, from the absence of lights on the barque, changed her course, so that a 

collision ensued. Held, that as the course and position of the steamer could 

be well understood on the barque, the latter was in fault, and she was ac- 
ordingly condemned in damages 
}. It would that though a sailing vessel is not bound to carry lights at sea, 
yet if a collision occurs occasioned by their absence, the party thus in fault, 
will be held liable. 

The steamer, bei g full laden, left her berth at the port of 
Philadelphia at her usual hour of sailing, ten o'clock, A. M., of 
Saturday, August 31st, 1850, and proceeded down the River 
and Bay at the rate of 9 to 10 knots per hour. The tide was 
on the ebb, the wind was from the south-east, 8. 8. E., a good 
strong breeze. The steamer had lighted her three signal lan- 
terns at dusk, and from their positions, they formed a triangle, 
visible and ¢ seen on board of the Barque five or Six = es off. 
“Tt was aright down dark night,” one in which a light could 
be seen to a great distance) and the clow ls were th Folk er and 
heavier towards the southward ;—darker for the Steamer, and 
lighter for the Darque, and sesiiiaals more easy for the lat- 
ter than the former to discern objects. 





The Steamer’s course - two miles below the Brown, was 
south south-east. beeen about half way below the Brown, and 
about a qua urter I ast i elt . P. M., the » p ilot of he Stea ner, 


+ 
L 
] 

it 


Wilson, saw the Barque shutting in the Cape Henlopen Lights. 
He baile d the loo! i<-Out en to keep a good- lo 0k-out, an l was 
answered ; but seeing the ) Beta ue ap )proaching rapidly, he im- 


mediately eraenes the Steamer helm-a-starboard, and the en- 
gine to be stopped and then backed,—which orders were duly 
executed, and the Steamer was accordingly backed, and was 
backing for a minute or two before the actual collision took 
place. 

A minute or so before the collision, the Steamer’s Pilot, Wil- 
son, sung out to the “Ee to port their helm, which order 
was not only disregarded, but the helm of the Barque, which 
had been before to the starboard, was heaved hard a-starboard, 
by which manceuvre the head of the Barque was made to wear 
off all the time. 

The Barque, accor ding to her own statement, breasted the 
Capes about six o’clock, P. M., and was proceeding up the riv- 
er, on a north by west course, with the wind directly a-stern, 
at the rate of six or seven knots. All her sails, (except main- 
sail,) also steering sails, were set. When some five or six miles 
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off, those ¢ on board of her descried the lights of the Steamer, 
upon which C apt. Lewis ordered his helm to p rt, soas to luff 
] 


A ae ; 
a point or so to the eastward. Che Barque then continued on 


I 
this course without change, untils hortly before the cellision, when 
Capt. Lewis ordered her helm hard-a-starboard. 

When Cart. Lewis, on the information o & Mr. Woodward, a 
passenger, made out the Steamer to be such, he ordered the se- 
cond mate, Murray, to get a light. See went into the cab- 
in, which was on deck, and there got a globe lantern, ‘ which 
took him, probably, five minutes or eight minutes.”” Mr. Wood- 
ward, who was anxious to have a light forward, went into the 

cabin to Murray about the ligh t and went forward with Mur- 
ray and the light, found, when they got forward, that the steam- 
er Was not more than a hanived yards off. Murray displayed 
this light as well as possible on the larboard bow of the B: arque ; 

but, owing either to the Barque’s head wearing off all the time, 
or because al 7 sails and steering sails were set, where by the light 
was obscured, or to the proximity of the pate vessels, it was not 
seen by the Steamer. 

This light was the only one on board of the Barque. 

There was the conflict of testimony usual in collision cases, 
but it appears by the depositions taken on the part of the 
Barque that had the two vessels kept on their respective cour- 
ses, and by the depositions taken on the part of the Steamer, 
that had the Barque kept her port helm, or shown a light, the 
collision would not have occurred. 

Mr. G. M. Wharton and Mr. Baich, for the Steamship 
Company made the following points : 

I. That the Steamer displayed proper lights, had a good and 
sufficient look-out, and was in every respect properly found, 
officered and managed ; because, 

1. The Steamer pursued her course, the usual one, without 
change until the Pilot saw the Barque; from and after which 
point of time, every thing was done on board the Steamer to 
avoid aad prevent the collision. 

2. Backing the Steamer with her helm to starboard was 

equivalent to going sili ad with her helm to port. 

3. Conceding for the purposes of argument, that the Steam- 
er was going ahead with her helm a-starboard, then this was 
the only manceuvre left to her, and was the proper one under 
the circumstances of the case. 

Il. That the collision was wholly owing t to tl le care less » neg- 
ligent, and unseamanlike management of “the Barque :— 

The Barque had no pilot on board. 

The Barque, having the wind free, but with head tide, 
was more manageable than under other circumstances. 
3. The Barque should have kept her helm to port, instead of 
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putting it to starboard, in which case she would have gone clear 
of the Steamer. 

The night being dark, the Barque should have carried a 
light; or, at all events, should have displayed a proper signal 
immediately on making out the Steamer. 

5. It was the duty of the Barque, which had descried the 
Steamer five miles off, to di ») 1 very thing i in he: power to avoid 
collision, by showing a light, making a noise, Xe. 

6. The Berque, in putting her helm to starboard, in not back- 
ing or easing her sails, and especially in disregarding Pilot 
Wilson's pio to po rt her helm, violated all maritime law and 
usage. 


They cited the foll wing authorities: Davies R., 869; 2 W. 





Robinson 4, 204, oo, OOS ; N. vy. Legal Observer, May 1848. 
[bid. August 1%: 51 ; bbott, 232; Jacobsen, 340; 6 Wharton 
514, 324; 11 iwi. 998 ; 1 English R. 673; 2 English R. 
297; Bynkershoeck, Questiones Juris Privati, Lib. 4 chap. 22; 
10 How urd, 586; and the mat wing cases in the Ad niralty, K 
D. of Pa:—The Conestoga 1851; The Columbus, Nov’r. 
L850; The Envoy, Jan. ‘SGI: “The Ea le, Jan. LSo8. 

Mr. St. George yf Ca N) b i], ana l W ne. B. Ri i, ma l , the 
folloy ing points on behalf of the Bar que: 

1. The Barque luffed as soon as she saw the Steamer: 1 hich 
vas 3 in direct compliance with the rules of law, and in order to 
pass larboard to larboard. 
‘ 2. The Steamer, to comply with the rules of law, should in 
ike manner. 1. Have ported her helm, and her first error was 


in not doing > 
] Qo sO. 


the vessel that shu t out the lights, she should h at least im- 
stantly stopped her engines; and this was her second error. 
3. But by persevering in a direction to cross the Barque on the 

hird error; and from these 


starboard bow, she committed the tl 
errors arose the collision and damage. 

They also contended, that the Barge was not in fault in star- 
hoarding her helm under the circumstances ; and that the Steam- 
er had headway, not sternway at the time of collision. 

They relied on The Columbus; The Conestoga, and 10 How- 
ard 581, as to the law of the ease. 

Opinion of Jup@aze Kanz.—These cases* involve the same 
question, and may be properly considered together. The rules 
of navigation which we derive from the Trinity Masters, apply 
to all cases of apprehended collision, and they are so ¢ 2011 enient 
in practice as to make us most unwilling to relax thei r applica- 

tion. But to make them applical ible at < ll, there must be reason 

* There were other cases, involving the same question, and decided at the 
same time. 
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for apprehending collision, as well as a possibility y of escaping 
it without ene ounce rin: y some greater pe ril; they T ae be in- 
voked therefore w] here obedience to the rules h: as been made 
imprac ticable or dan; rerous by t he fault or carelessness of the 
other party. ge te is no law which requires vessels navigating 
the high sca after dark to carry signal lights, and very much it 
is to be Poise I can seni no locality so remote or un- 
frequented as to dispense with the policy « of such a practi 

There is hardly a month tl hat we do not read speculations about 
missing ships, especially ships navig ating along our coast, and 
almost « very old seaman can tell of encounters in the night with 
vessels that were run down and disappeared, leaving no memo- 





rial behind them. I should be very glad to follow in the wake 
of the first Admiralty Judge, who would hold the absence of a 
properly placed and well tien | lantern to be prima facie ev- 
idence of a culpable want of caution. ln our narrow waters, 
however, a sense of i danger ba enforced upon our navigation 
the adopt li gent wal usage, and the legisla- 
tures of some of the States “tn , in referei to steamers at 
least, made it the subject of enactments. Thus it seems to be 


universally understood, that a vessel appreaching another in a 


dark nigbt, should show a light, or in more accurate words, 
should show su ha light and in such a place as to indicate at 
least her posi ition, 1 if not her course. 

The act of Cc ngress of Tth July, 185 ‘rection 10, which re- 
quir 3 8 ners to carry one or more “tiehts after sunset, is 
practically almost inoperative for want of specifying their num- 
ber and position. Our Pennsylvania act of Assembly 30th 
April, 1844, is little better; it directs a steamer to carry one 
signal lantern at least 10 feet above the deck, an imperfect 


provision, since it omits a description of the sort of lantern and 
obviously does not affect to indicate the steamer’s course. The 
New Jersey Statute is better than these. It requires steamers 
to carry two signal lanterns, one at the bow near the deck, the 
other aloft amidships; a much better provision than either 
would be that which some of our sea going steamers have adopt- 
ed in practice from the British rule, accordit ng to which, three 
lights of different colors are carried at the bow and on the 
wheel-houses. Indeed, so important is some such regulation as 
this esteemed among the navigators of our river and bay, that 
I have been solicited more than once to assume its existence 
and enforee its observance. I would cheerfully do so, if I could 
find it among on ordinances of any legally ‘constituted tribu- 
nal,—t directions of the Port Wardens for instanc , who 
have in some wits A the supervision of our river navigation, or 
if the practice recently introduced by our sea going steamers, 
were to a considerable extent recognized by others. For the 
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present I confine my action in the matter to the two classes of 


cases for which statutory provision exists, or generally known 
usage. The eases before me are within this cate: et 
The evidence in these two cases of collision is not reconcilea 
ble as to the circumstances that immediately precede the m. In 
the case of the Osprey and the Delaware, thus much only 1s 
: ny 


prey steamer was on her way to sea with her 
sicnal lanterns in place, neading tor Hex ilopen Lights. The 
Barque Delaware, without any lights, came into the Capes from 
the castward, with the wind free to pass up the bay. The sails 
of the barque shut out the Henlopen lights from the pilot of the 
steamer. ‘I'he barque was at this time of course heading to the 
starboard of the steamer’s wake. The proper manceuvre on the 
steamer’s part at this time, was by an inclination of her helm 
to starboard, so as to keep out of the barque’s track. This ma- 
neeuvre she executed, but the barque having executed the same 
manccuvre at about the same time, the two vessels approached 
each other . The difference between them was however in this, 
that the steamer exhibiting signal lights, her — and course 
could be we vell understood by the barque; but the } andes exhib- 
iting no lights, and having been last seen when heading to star- 
board of the steamer’s wake, the steamer had no means of as- 
certaining the barque’s approach and no cause for apprehending 
a collision. A light wasshown on board the barque very shortly 
before the collision took place, but it does not appear to have 
been seen by the steamer’s pilot at all, and I have a strong 
opinion that it was not exhibited until the collision had become 
inevitable. But whether it was or was not exhibited early 
enough to make it strictly possible for the steamer to avert the 
accident, is not with me an important enquiry. The steamer 
had her full compliment of lights, and it was impossible that 
the barque could have incurred any hazard at all, if she had 
been content to hold her course, instead of luffi ing up as she did 
across the steamer’s bows, obviously for the purpose of keeping 
well up to windward. Had she had lights, she might have done 
so with safety. Having none, she voluntarily took the risk of 
the collision, and must reap its fruits. 

The decree therefore in the two cases of the Philadelphia and 
Atlantic Steam Navigation Company vs. The Delaware, and 
Palmer vs. The Osprey, must be against the Delaware and her 
proprietors, with costs ; and it must be referred to the Commis- 
sioner, Mr. Heazlitt, to ascertain the damages. 
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hiladelphia City and County District Court. 


1. Though an annuity Is not is not in general apportionabie, itis so, where, as in 
2 case ef a bequest to a wife or child, it is not depende t on the mere gene) 
osity of tne lonor. 


2. A testator bequeathed to his widow an annuity to be paid to her, in equal 
quarterly payments in each and every year during her natural life. The 


widow died in the middle of a quarter: Held, that her executors were enti- 


tled to recover for so much of the quarter as had elapsed at her death. 


This was an amicable action of debt by the executors of Mrs. 
Ann Fisher, against the executors of her husband, James C. 
Fisher. A case was stated therein for the opinion of the Court 
to the following effect : 

Mr. Fisher, who died on the 15th day of October, 1840, by 
his will, in addition to other provisions for his wife, Mrs. Ann 
Fisher, gave ant ; bequeathed to her a certain annnity in these 
words, ‘* to b e paid to her by my executors in equal ‘quarterly 
payments, in each and every year during her natural life ; to 
commence iminediately after my decease; which annuity shall 
be paid to her from and out of the income of my real estate.” 
The testator further provided that if the real estate should not 
be suflicient, then the deficiency should be made up from the 
income of the personal estate, and for that pur rpose he directed 
his executors to set apart a sufficient sum to be invested _in cer- 
tain securities, ‘‘so as to secure to my said wife, such an annu- 
al sum, as with the nett income of my real estate, which I shall 
leave, shall produce the said annuity; which I will and direct 
shall be punctually paid to her without abatement or deduction 
in the manner aforesaid.”’ 

The first payment of the annuity was on the 15th of January 
1841; and the executors continued thereafter to pay it quar- 
terly out of the general income of the estate, without any spe- 
cific gg 8 Ag of a fund for the purpose, until the partition 
of Mr. Fisher’s estate, which took place in 1850, upon the com- 
ing of : age of the youngest grand child, in pursuance of direc- 
tions in the will. “They then set apart a sufficient sum in bonds 
and mortgages to provide an income with which to pay the an- 
nuity ; and Mrs. Fisher thereupon executed a release, by which 
she exonerated all the real estate of her lave husband from the 
lien or charge of the annuity. 

Mrs. Fisher died on the 7th of January, 1852, having made 
a will by which she appointed the plaintiffs her executors. ‘Lhe 
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last 


t quarterly payment of the annuity previous to her death 


was made on the 18th of October, 1851. 


The question for the opinion of the court was wl ether the 
plaintiffs were entitled to receive the quarterly payment of the 
annuity which would vere fallen due on the 16th of January, 
1852, had Mrs. Fisher been then living, or any and what pro- 


portion thereof. 

Mr. 4 =. Wharton, for the plaintiff cited Sweigart vs. 
Berks, a Zuo : Gheen Vs. Osborne, 17 >. & hh. 1 
McNemore vs. Good, 1 Harper’s Ch. R., 272, 8. C; 11 
Ch. R. 193. 

Mr. T'. J. Wharton, for the defendants, cited 1 Wms Ex’rs. 
5393: LR ‘D. Leg . 989: Crabbe Real Prop. S 2660; 1 St ry 
Ea. § a Ps Exparte Smythe, 1 An wight 849), * note; 3 Vin. 


( 
Abr. tit. Apportionment, F. 3; Wil Ha , 2 Ves. Sr. 
675 ; HL well v. Hanforth, 2 Wm., oti 1018: Reynish 
vs. Martin, 3 Atk. 330; Webb vs. - Shaffesburg, 11 Ves 
361; Manning v. Randolph, 1 Southard, 144; Tracy y. Strong 


2 Conn. 659; Wiggins y. 'Twells, 6 Metcalf, 194; Earps’ Will, 
1 Parson E |. LOS. 

The opinion of the Court was delivered, April 3, 1852, by 

STROUD, J.— renerally speaking an annuity is not appor- 
ionable according to the decisions of the Eng rlish Courts; and 
where the annuity is matter of mere favor, dene nding en tirely 
upon the generosity of the donor, and not in lieu of a legal 
right, the propriety of the rule may not be questionabl i 

But the 1 imperfect right which a at | has upon a parent for 
support, especially when this has been recognized by marriage 
settlement, has induced the Courts to trench upon the ceneral 
rule by what is now an established exception. Hay vs ‘s. Palmer, 
2 P, Wins. 501, furnishes an example of this kind. “Ther ‘e by 
marriage settlement the maintenance of daughters was made 
payable half yearly until their portions became payable, which 
was at the age of eighteen or marriage; and a daughter attain- 
ed the age of eighteen before the day of the h: = yearly pay- 
ment, and an apportionment was decreed. So in Howell vs 
Hanforth, 2 Wm. Black., 1016-17; it seems to be thought that 
the same principle was applicable where an annuity had been 
granted to a wife by her husband, on articles of separation, for 
her separate maintenance, the court saying: ‘‘ Though rents 
and common annuities are not apportionable either in law or 
in equity, yet in equity the maintenance of infants, is always 

.pportioned up to the day of their deaths, &c., because it would 
be difficult for them to find credit for necessaries if the payment 
depended on their living to the end of the quarter.”’ This case 
“they added,” depends on similar principles, the annuity being 
for a separate maintenance to a feme covert, and as it appears 
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that the quarterly payments, were not originally forward pay- 
ments, by way of maintenance for the ensuing quarter, (which 
might make a difference,) but payable at the end of each quar- 
ter, in order to discharge the expenses incurred in the three 
preceding months, we think it ought to be apportioned. The 
apportionment was accordingly allowed to the time of the wife's 
death. 

In South Carolina, a widow has also been regarded as enti- 
tled in this respect with a child, and an annuity devised for her 
maintenance has been held to be apportionable; MWeNemore vs 
Good's ex’rs., Ex parte Rutledge, 1 Harp. Ch. 65. 

Our Supreme Court, in a case, in its essential features 
bearing a close resemblance to the present one, decided that an 
annuity granted to a widow was apportionable tothe day of her 
death, and sustained the right of her administrator to recover 
accordingly. Sweigart vs. Frey, 8 S. & R. 299, and subse- 
quently, in Gheen ys. Osborne, 17 S. & R., 172, when a simi- 
lar question was raised, the Court ruled the point in favor 
of the executor of the last will of the widow, saying that they 
considered the matter as settled by Sweigart vs. Frey, and ad- 
ding in speaking of the annuity, ‘ Zt is always a provision for 
life ; it is such im its nature, though generally made payable at 
a stated period; yet this is done to prevent the trouble and ir- 
ritation which would arise from a weekly or daily demand.” 

After this the question can scarcely be considered an open 
one. 

The Court accordingly directed a judgment on the case sta- 
ted, for the plaintiff for the proportionate amount of the annuity 
due at the death of Mrs. Fisher. 


Court of Common Pleas of Philadelphia County. 


In the matter of the Appeal of the Assignees of the Bank 
of the United States. 


ASSIGNEES OF UNITED STATES BANK. 


1. The personal property of an insolvent corporation in the hands of assignees 
for the payment of creditors, is subject to assessment and levy for State and 
County purposes, unless exempt by special legislation. 

2. Assignees of an insolvent corporation in trust for payment of debts, are not 
such officers of the law, as will exempt property in their hands from taxation. 
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Property held by the assignees of the United States Bank is within the let- 
ter and intent of the provisions of the act of April 22, 1846, (Dunlp. Dig. 
4. The legal estate of the property held by the assignees of the U. S. Bank is 


in the assignees, and the equitable interest isin the persons for whose bene- 


tit the assignments were made; there remains only an improbable possible 
residu iy interest in the bank itself. 
The property in question if in the hands of the Bank itsel, by the provisions 


of the charter and by the terms of the act of 1846, would have been liable 
Ly 7 


to taxation, and the mere fact of the same property being held under assign- 


ment does not release it from its apportionate share of taxation. 


KerLiey, J.——This is an appeal, by the Assignees in trust for 
the benefit of certain creditors and classes of creditors of the 
Bank of the United States, from the decision of the C yunty 
Cominissioners assessing and taxing for State and County pur- 
poses, the property held by the ¢ appellants under the assign- 
ments of 4th of June and 6th of September, 1841. The prop- 
ty is assessed at the rate of three mills on each dollar of its 
appraised value, under the provisions of the act of April 22, 
L846. 

The appellants assert that the personal property of an insol- 
Jent person, company or corporation, in the hands of assignees 
for the payment of creditors, is not subject to assessment and 
levy for State and County purposes in this State; and that if, 
as a gencral rule, property so held is thus liable, that in their 
note is exempt by special legislative grant or provisoes. 

The act of 22 April, 1846, requires the County Commission- 
ers annually, at the u eel period for making county rates and 
levies, to cause to be assessed three mills upon eac +h dollar of 
the value of a great number of articles and personal property, 
then not subject to taxation, ‘“‘and upon all property real or 
person: al [not taxed under existing laws, | held, owned, used or 
invested, by any person, company or corporation, in trust for 
the use, benefit or advantage of any other person, company or 
corporation, excepting always such property as shall be held in 
trust for religious purposes.” It employs the most et »hen- 
sive terms, and embraces among many other things specifically 
named, all annuities over two hundred dollars, and money due 
under decree, and on account and settlement in the Orphan's 
Court and Court of Common Pleas. In the language of Judge 
CouLTER, in Saving Fund vs. Yard, it evinces ‘“‘a laborious in- 
tent on the part of the legislature to include, every species of 
interest on personal property of this kind, so as to defy the 
evasion of legal subtlety.” It could scarcely be argued that 
the real estate held under these deeds of assignment, within 
this Commonwealth, is not taxable. But to relieve the person- 
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al property from the exactions of the act, they say, that though 
it is held and invested in trust for the use, benefit, and advan- 
tage of other persons, companies and corporations, it is not tax- 
able, because, as assignees in trust for the payment of debts, 
they are not a pe rson, company or corporation within the mean- 
ing of the act, but are officers of the law. It is more easy to 
admit the ingenuity than the logleal force of this suggestion, 
or to discover why, if sound, it should leave one kind of prop- 
erty subject to charges from which it relieves every other spe- 
cies. Such assignees are, however, not officers of the law.— 
They ~ aly their power from none of the constituted authori- 
ties of the Commonwealth: and they are liable to supervision, 
ome or removal at the instance of parties in interest alone, 
and under the general law of the land. But, were it otherwise, 
it would not avail them. The property in their hands under 
deeds of assignment is cared for not less sacredly, nor is it less 
productive or more liable to fusion, distribution or trans mission, 
than the estate, real or personal, in the hands of the adminis- 
trator, which, by the 53d section of the act of 22d April, 1846, 
is subjected to taxation for State and County purposes, so long 
as the same shall belong to the estate of such deceased person. 
So, too, property in the hands of a sequestrator appointed by 
the court is, under the 7th section of the act of October 13th, 
1840, subject to ‘‘all charges for taxation.” 

If property, in the hands of assignees of insolvent debtors in 
trust for the payment of debts, is not taxable, the immense 
amount thus held is wholly ex empt from contribution m or levy. 
There is no other mode of reaching it, for the citizen is requi- 
red to return to the assessor debts due by solvent debtors only. 

t would, we apprehend, be difficult to find a motive justified by 
reason or policy, for a Commonwea!th, whose necessities are so 
urgent and whose system of taxation is so searching as those of 
Pennsylvania, for making so generous an exemption. This pro- 
perity is protected by and administered under her laws. A 
large portion of it is highly productive. It is held and invest- 
ed in trust by the appellants for the use, benefit and advantage 
of other persons, companies and corporations, and the excep- 
tion proves the rule. It is not held and invested for religious 
purposes. Saving Fund vs. Yard, 9 Barr, 362. It appears to 
us to be clearly within the letter and intent of the provisions of 
the act of April 22, 1846, and liable to assessment for State 
and County taxes, if the legislature has not provided specially 
for its exemption. 

The appellants allege that the property in their hands, as 
assignees of the Bank of the United States, is exempt from 
taxation, because, by the provisions of the 6th sect. of the char- 
ter, the legislature accepted a bonus payable forthwith, and a 
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stipulated payment annually for a given number of years, of a 
sum certain as an equivalent for the charter, and an express 
surrender therein, contained of the right, at any time, to tax 
any dividends the bank might declare. This proposition in- 
volves two assumptions, viz: that the property from the assess- 
ment of which this appeal is taken, belongs to the bank; and 
that the legislature, in surrendering for a consideration its right 
to tax further dividends, divested its right to tax the property, 
capital or stock of the bank. The first of these assumptions is 
incorrect in fact, and the second in law. ‘The legal estate in 
this property is in the appellants, and the equitable interest is 
in the persons and classes of persons, for whose use, benefit, 
and advantage it was assigned. Since the 7th of September, 
1841, the date of the last assignment, the bank has had but an 
improbable possible residuary interest in it. The Bank of the 
United States still exists, and under the resolution of the stock- 
holders of May 18th, 1841, its officers should annually trans- 
mit to the Auditor General of the Commonwealth, their esti- 
mate and appraisal of the cash value of the capital stock of the 
corporation which has not been assigned by any of its several 
conveyances, as required by the — 3d section of the act of 29th 
April, 1844, by which it is taxed three mills on every dollar of 
its value thus estimated and appraised. 

It is ckear that the property in question is not assessed as 
part of the property or capital stock of the bank. ‘hat insti- 
tution did not take this appeal, nor has it appeared to sustain 
it. But were the bank the party in interest, the assessment 
would contravene no provision of its charter. The surrender 
of the right to tax dividends does not involve the right to tax 
capital stock. The surrender of the taxing power “ ought not 
to be presumed in a case in which the deliberate purpose of the 
State to abandon it does not appear.” Bank vs. Billings, 4 
Peters, 514. And im this case the surrender is expressly limi- 
ted to the tax on dividends. As to the right of the Common- 
wealth to tax both capital and stock and dividends, Saving 
Fund vs. Yard, 9 Barr, 359, Bridge vs. The County, 9 Barr, 
415, and The Easton Bank vs. The Commonwealth, 10 Barr, 
442, are conclusive. 

Had the bank retained the ownership and possession of the 
personal property in question, it would have been subject to a 
tax of three mills on each dollar of its cash value, as assessed 
by the officers of the institution under the sanction of an oath, 
according to the provisions of the act of 29th April, 1844, and 
the resolution of the stockholders of May 18th, 1841. The 
question then is, does the fact that the bank assigned it in trust 
for creditors, exempt it from burdens common to such property 
throughout the State, and to which, but for the assignment, it 
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would have been confessedly liable? On this point there can be 
no doubt. In the opinion recently delivered by C. Justice 
Buack, in The Bank of the United States vs. The Common- 
wealth, he says: ‘‘ No corporation, any more than a natural 
person, can discharge itself of an obligation once assumed by 
an act of its own, in which the party holding the opposite inter- 
est had no hand.’’ As the property of the bank it would be 
liable, and in the hands of appellants as assignees, it is clearly 
within the provisions of the act of April, 1846. It must there- 
fore bear its proportionhte part of the public burdens, until it 
is paid over to the parties in interest, or is expressly released 
by the legislature. 

The schedule of property contains items not subject to taxa- 
tion in this Commonwealth, and others that are appraised at 
par or otherwise, much above their cash value. The schedule 
is therefore referred to an auditor, to report what items are ex- 
pressly assessed, and as to these the decision of the County 
Commissioners is confirmed. 


Supreme Court of Pennsylvania, May 15, 1852. 
STRIMPLER v. ROBERTS. 


The evidences of payment of purchase money arising from the credits given to 
Peter Benson in John Keble’s blotter, are insufficient to entitle the plaintiff 
below to recover the land against a patent granted to Cumberland Dugan, 
more than 21 years before action brought. 


Opinion of the Court by Buack, C. J. 

A warrant for 445 acres and 120 perches, issued from the 
Land Office in the name of Sophia Meyer, on the 5th of May, 
1794. A survey was made, including the land in dispute, on the 
oth of January, and returned on the 10th of February, 1795. 
On the 10th of March, 1801, Sophia Meyer conveyed to Cum- 
berland Dugan, by deed poll of that date; anda patent was 
issued to Dugan the Ist of October, 1802. It appears, from the 
letters and vouchers in the Land Office, and the day book of the 
Receiver General, that this warrant and thirty-five others were 
paid for by the application of creditors, which Peter Benson had 
on the books of the office for lost warrants surrendered. The 
plaintiffs’ claim under Benson, whose heirs, on the 18th of 
April, 1838, conveyed the Sophia Meyer tract, and fiue others, 
on which the purchase money was paid by their father, at the 
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same time, and in the same way, to Henry K. Strong, for the 
eonsideration of one dollar and services rendered. Mr. Strong 
conveyed certain undivided parts to the other plaintiffs. 

The plaintiffs assert their right to redover through Benson, 
for whom, they allege, that the holder of the legal title is but a 
trustee. The defendants, without pretending to be the owners 
ef the patent, rely on it, as showing a fatal weakness in the ti- 
tle of their adversaries. 

It is the law of England and of Pennsylvania, that where one 
buys land, and pays for it with his own money, but permits the 
eonueyance to be made in the name of another, a resulting trust 
arises in favor of him who paid the purchase money ; and the 
nominal grantee holds the land in tructee for the real purchaser. 
This principle is applicable, as well to purchasers from the Com- 
monwealth, as to conveyances from one private individual to an- 
ether. ‘The person, whose named is used as a warrantee, is a 
trustee for him who took out the warrant and paid the fees and 
purchase money. 1 Yeates, 166; 2 Yeates, 119. 

A resulting trust of this sort may be established by proof, 
even in direct contradiction of a warrant, patent or deed ; and 
as it may be proved, so it may be contradictec by the same 
species of evidence. In the present case the plaintiffs had a 
right to shew, by any legal evidence within their power, that 
Benson had paid the purchase money; and they did prove it 
by the blotters, vouchers, &c., usually relied on in old cases. 
It was proper, also, to permit the defendants to prove that he 
did not make the payment for himself, or on his own account, 
but as agent for Sophia Meyer, or somebody else; and any cir- 
eumstance, which would throw light on the transaction, or ex- 
plain its true character, ought to have been received. 

After the extracts from the books in the Land Office had 
been read, and some evidence had been given by the defendants 
tending to show that Benson had acted as a mere agent in pay- 
ing for this and other warrants, the defendants offered to prove 
that Benson, who was a clerk in the land office, and a man of 
very little property, was credited on the same books with the 
purchase money of 1386 warrants in the old purchase, amount- 
ing in the aggregate to more than $32,000, and that he never 
laid claim to any one of the tracts, but on the contrary suffer- 
ed them, in many cases, while he was stlll in the office, to be 

atented to other persons. This ought to have been admitted. 
hat a man in moderate circumstances should have paid this 
large sum of money, on his own account, without afterwards 
giving any attention to the immense estate, which he had thus 
acquired, is incredible. It can only be accounted for by sup- 
osing, that in making these numerous and heavy payments, 
fe was acting as the agent of other persons. ‘The court re 
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ceived, and submitted to the jury, the testimony of Wallace, 
that Benson was in the habit of receiving fees and transacting 
business for people in the Land Office. If the facts set out in 
the first and fourth bills of exception had been also admitted, 
they would have gone one step further, and shewn, that it was 
his custom, in paying money for his employers, to take credit 
on the books in his own name; and from this the argument 
would have been legitimate and fair, that the entry in the pre- 
sent case was made in the same way. 

The testimony of Marshall which was permitted by the Court 
and forms the second bill of exception, was to circumstances 
too remote to be safe, even the means, proposed to establish 
them, had been legal. The pecuniary condition of Benson at 
the date of the warrant was important, to be sure; but that is 
not to be sworn by proving that his children, more than forty 
years afterwards, had claims to land in several counties of the 
State. The mortgage for lands sold in Westmoreland by the 
elder Benson, in his life time, might have been evidence to re- 
but the proof which the other side had given of his poverty, if 
it had been produced. But I see nothing in the case to justify 
the admission of secondary evidence, when the primary might 
have been had. 

The letter from Benson to Potter, dated in 1801, was prop- 
erly committed. It is not necessary to produce the title paper 
of a man’s property, when the object is merely to prove his 
circumstances. General acts of ownership are sufficient. A 
letter requesting an agent to pay taxes for land, may be very 
slight evidence, even for such a purpose; but it is admissable. 

‘he evidence contained in the fifth bill of exceptions was 
rightly rejected. It consisted of agreements and letters, be- 
tween Meyer, Young and Dugan. The parties to ihese con- 
tracts, and those who carried on the correspondence, were bound 
by what they contained. But as to Benson, and those claim- 
ing under him, were res inter alios actx. 

‘Before we consider the main points, on which the charge of 
the Court below is objected to, it may be well to recall the evi- 
dence which is said to establish trust in favor of Benson, and 
the circumstances, eet a and informatory, which go to 
support and overthrow it. John Kebler’s blotter and other 
books in the Land Office, show that Benson was charged with 
the price of this warrant, and that he paid it. This blotter 
was never considered a record, and certified copies were not 
admitted in evidence, until the act of 1823 was passed for that 
purpose, (Purden 427.) Previously to that time, the entries 
were proved and admitted as private papers, 8 W. 112. The 
act of Assembly did not change their nature, as evidence, but 
only furnished a more convenient means of getting them before 
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courts and juries. They were admitted before and since 1823, 
apparently upon the rule which adinits other private memoran- 
da of deceased persons in evidence, where they were against 
the interest of the person making them. But long experience 
of the accuracy has given them a credit which no other unoff- 
cial books have received in our courts. Still, they constitute 
but parol evidence, and are not conclusive proof of anything. 
That warrants were frequently said, by those books, to have 
been paid for by persons, who did not actually advance the 
money, except as agents, no one can doubt; and the fact has 
been often proved. The defendants attempted to prove it here. 
They showed that Benson was a clerk in the Land Office.— 
Clerks were at that time in the habit of acting as agents to an 
extent which grew into a great evil; and the year afterwards, 
a law was passed to forbid them, Rud. 732. An aged witness 
was called, who remembered Benson, and knew that he trans- 
acted more business, as agent, than any of the other clerks.— 
He died in 1801, leaving scarcely any personal property. He 
paid the purchase money on a great number of other warrants, 
without afterwards perfecting the titles. The certificate of the 
Receiver General, that the purchase money was paid on the 
Sophia Meyer warrant, was in the usual form, without any 
mention of Benson’s name, and does not appear even to have 
been in his possession, but was found among certain title papers 
which John Meyer had delivered to both, and Boyer, John Mey- 
er, and not Benson, handed in the application for the Sophia 
Meyer and nine other trials, on all of which the purchase mo- 
ney is marked in the blotter as paid by Benson, but on none of 
them he ever take out, or apply for patents. The application 
is marked as Meyer’s, and is in his hand writing. 

The party who undertakes to establish a resulting trust by 
parol evidence, takes the burden of proof on himself. He claims 
an estate in land, not only without a deed, but in opposition to 
the written title. Records and deeds are not easily overthrown 
as is manifest enough from the stringent rules, which this court 
has often laid down, in cases of parol sales. The whole doctrine 
of resulting trusts is a violation of the sound principle, on which 
the statute of frauds is based; and ought not to be favored, ex- 
cept where the trust originated in the bad faith of the nominal 
purchaser. The extension of it to cases, in which the ceste 
que trust has voluntarily placed his rights in such a condition, 
that he can only establish them by parol, is of doubtful policy, 
and, like other departures from the statute of frauds, has, pro- 
bably done more mischief than it has ever corrected. For 
these reasons, it is more than doubtful, if any Chancellor, upon 
the evidence which this case presents, would decree specific ex- 
ecution of the trust, supposing the facts to be recent, and time 
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no element in the decision. It may be, indeed, that the fre- 
quent use, which was made in early times of the names of per- 
sons as warrantees, who were not the real owners, for the pur- 
pose of evading the law against engrossing the public lands, 
entitles this peculiar kind of trust to more than ordinary favor. 
Certain it is that the blotter has been allowed to decide very 
many disputes in favor of the person by whom it showed the 
money to have been paid, but never, in any case that I know 
of, where the evidence of agency was as strong as it is here. 
The principal question yet remains to be noticed. The de- 
fendants insist that the great length of time which elapsed after 
tke date of the warrant, and before any claim was made under 
Benson, raises a presumption of law, which is conclusive against 
the title derived from him. It is true that the transaction 
which creates the contest between these parties, is entirely too 
old to be investigated now, with the slightest hope of ascertain- 
ing the truth. It is impossible for us to feel any confidence in 
the evidence, which can be furnished by men of these times, 
concerning occurrences so remote. Fifty-two years went round, 
between the time when the purchase money for this land was 
paid, and the bringing of this suit. During all that time, 
neither Benson, nor > his heirs, nor any body else deriving title 
from him, made any claim to the land, nor paid taxes for it ; 
nor exercised any act of ownership over it ; nor manifested the 
least sign of consciousness, that they had a title to it. Weare 
now asked to determine the rights of the parties, on such facts 
as can be fished up from the oblivion of more than half a cen- 
tury. Nearly two generations have lived on the earth, and 
been buried in its bosom, since this business was transacted. 
Of the men who were then in active life, and capable of being 
witnesses, not one in twenty thousand is now living. Written 
documents, whose productions might have settled “this dispute 
instantly, have been, in all human probability, destroyed or 
lost, or thrown away as useless. The matter belongs to a past 
age, of which we can have no knowledge, except what we de- 
rive from history, through whose medium we can clearly dis- 
cern the outlines of great public events; but all that pertains 
to men’s private affairs is wholly invisible, or only visible in 
such a sort as to confound the sense and mislead the judgment. 
“No man,” says Mr. Justice Sergeant, (2 W. 115) * ought to 
be permitted to lie by, while his rights can be fairly inv estiga- 
ted, and justly determined, until time has involved them i in un- 
certainty and obscurity, and then ask for an inquiry.’ For 
such reasons as these it is, that every civilized society has fixed 
a limited time, within which all rights must be pr -osecuted.— 
Where this is not done by positive enactment of the Legisla- 
ture, the judiciary valls in the aid of presumption ; and courts 
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of equity, thongh not bound by the statutes of limitation, close 
their doors agasnst stale demands, as sternly as the courts of 
law. 

Time will raise presumptions, as conclusive for or against an 
original title as it will in other cases. We have as little power 
to read the ashes of burnt papers, or call dead witnesses from 
their graves to testify, in a dispute about business transacted 
by the land jobbers of the last century, as we would have, if 
the controversy was on any other subject. It is, accordingly 
settled, that the non-return of a survey for seven years, without 
taking possession, or paying the Surveyor’s fees, is an aban- 
donment of the warrant; 2 Penn. Rep. 384, and even whore 
the negligence is imputable to the officer, a long delay will de- 
feat the warrantee’s title, 4 W. 140. The title of a warrantee 
is presumed to have been conveyed where no claim is made un- 
der it for a long time, 2 Penn. 468. A sale of warranted land 
for taxes, though irregular and void, if the warrant ho!der had 
made early opposition, becomes a perfect title after an acqui- 
escence of twenty-one years. 17 S. & R. 350. Payment of 
taxes for twenty-one years, is presumptive evidence of a con- 
veyance from the warrantee. 1 W. & 8. 324. A survey, un- 
impeached for twenty-one years, is conclusively presumed to 
have been regular. 2 W. 390, 1 W. & S. 68, and that even 
where there is an unexecuted oider of re-survey by the Board 
of Property, 17 Barr, 67. In short, the courts of this State 
seem uniformly, [and especially of late,] to have refused to go 
back more than twenty-one years, to settle any difficulty about 
the issuing of warrants, or patents, or the making or returning 
of surveys, or the payment of purchase money to the Common- 
wealth. These questions, like others, are disposed of according 
to the legal presumptions, which arise from the lapse of time. 
The time, which raises a presumption, which will act on an in- 
terest in land, is twenty-one years; 4 W & S. 297; and this 
presumption, unrepelled, will defeat any claim that is set up 
against it. 

It is very clear therefore, that the plaintiffs’ title is either 
established beyond all dispute, or else made utterly worthless, 
by the lapse of time. Kither the trust resulting to Benson 
from tne payment of the purchase money is extinguished, or 
the title under the patent must be wholly lost to those who 
claim it. Both these titles cannot exist 1 ow, in the vigor they 
had fifty years ago, and demand a decision between them on 
their original merits. 

The plaintiffs contend that the presumption ought not to be 
against them, since the patentee has not, anv more than them- 
selves, either taken possession of, or paid taxes for the land. 
Cumberland Dugan did not, from the date of the patent, (nor 
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did his friends,) make any open claim to the land, nor perform 
any of the duties which, as owners of it they were bound to per- 
form, until 1837; when they brought an ejectment~against the 
occupants of the land, which seems to be still pending. But it 
must be remembered, that the conveyance of the warrantee, 
and the patent from the Commonwealth gave him the legal ti- 
tle, and he was in possession by construction of law. Actual 
possession would not have made his right any stronger as 
against another claimant, who was not himself ‘in possession. 
His title, on the face of it, was as perfect as it could be made. 
He needed no judgment, or decree of any court to make it bet- 
ter. It was not necessary nor possible for him to bring suit 
against Benson, or his heirs, or alienees, to establish that his 
legal estate was free from the trust which the plaintiffs assert 
it was charged with. His non-payment of taxes is proof that 
he was not a very good citizen; but that is a default, for which 
his title could only be divested by a treasurer’s sale. On the 
other hand, Benson and his heirs hae a claim resting in parole, 
and if they knew or believed it to be just, it was their business 
to make it appear. 

To demand of the cestuc que trust, under the circumstances 
of this case, that he should establish his claim before a judicial 
tribunal, within a reasonable time, or lose it, is complained of 
as a hardship by the plaintiffs. They say, that no bill in equity 
can be filed for want of a court having chancery jurisdiction ; 
and that aa ejectent could not be brought, because nobody 
lived on the land. The answer is, that thep might have taken 
possession of the premises, and compelled the other party to 
comiuence proceedings. They reply that possession ought not 
to be reyuired, because the land is not fit for cultivation, and 
the coal has been but recently discovered. This, when put in 
plainer words, means that the property was not thought to be 
worth looking after until lately; which is precisely the reason 
that may be given ny almost every man who neglects to prose- 
eute his righs to real estate. But it has never yet been receiv- 
ed as a suiicient excuse, and never ought to be. Besides, Ben- 
son, if the land was really his, might at least have filed a caveat 
argument on the issuing of the patent, or demanded a convey- 
ance afterwards. 

The opinion of Mr. Justice Kennedy, in Urkitt vs. Corryell, 
5 W. & 8. 60, was much relied on, as shewing that a patent, 
fraudulently obtained, will be of no avail against the true own- 
er. ‘That case was essentially different in all its features, from 
this one. There, the party claiming against the patent had not 
enly paid the purchase money, for “himself, and on his own ac- 
count, but had the conveyances of the nominal warrantees. 
Time had raised no presumption against him; for the suit had 
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been brought within much less than twenty-one years. Coney 
vy. Caxton, 4 Bum. 149, and Bixler v. Baker, + Bins 219, are 
still less to the purpose. 

It is also insisted, that Dugan obtained the patent by a fraud 
upon some children. ‘The heirs of Benson, at the time of his 
death, were respectively of the ages of ten, eight, and three 
years ; but when the suit was brought, they were fifty-seven, 
fifty-five, and fifty. Their minority at the time the patent is- 
issued, would not justify their inaction after the disability was 
was removed. An equitable claim to land, founded on fraud, 
is of all others, the sort of claim which ought to be pursued be- 
fore time has rendered explanation impossible; 2 Sch. & Le- 
froy, 735. 

Another argument, much pressed, is that Benson’s payment 
ef the purchase money gave him such a use of the land, as be- 
came immediately executed by force of the statute of uses; 27 
Hen. VIII., that he, or his heirs, became invested with the le- 
gal title, as soon as the patent passed it from the Common- 
wealth—that, having the legal title, they were constructively 
in possession, and, that the presumption from lapse of time is, 
therefore, not against them, but in their favor. The inferences 
are logically drawn, but the premises are not true. An implied 
trust is not within the statute of uses. Where the use is ex- 
pressly and immediately limited on the legal estate, it will be 
executed in the cestui que use; but a use, limited on a use, will 
not be; 22 Vin. Abr. 268. Where the the trust is expressed 
in the deed which creates the legal estate, the trustee cannot 
set up the statute of limitations, either at law or in equity, 
against his cestud gue trust, any more than a tenant for years 
can do against his landlord; and for the same reason: namely, 
because it would be claiming i in opposition to the title, by which 
he himself holds. But here the warrant, deed poll, and patent 
purport to give Dugan the legal, as well as the e juitable title 
for his own use, and that of his heirs and assigns. They do 
not, on their face require him to hold it for the use of Benson. 
If there be any thing én pais, and outside of the written title, 
from which a trust of the land results to Benson, such a trust 
can be executed in no other way than by the voluntary convey- 
ance of the trustee, or by a decree in Chancery, or (what is 
equivalent here) a judgment in ejectment. 

Where a party is, prima facie, the owner of land in his own 
right, and is to be turned into a trustee by matter of evidence, 
all presumptions are against him whoalleged himself to be cestué 
que trust, and if he withholds his evidence until it becomes ob- 
scure and unintelligible, he must learn the consequences of his 
own default. 

This, then, is the case of an ejectment, brought as a substi- 
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tute for a bill in equity, to declare the holders of the legal title 
trustees of Benson, and to compel the execution of the trust. 
8S. XR. 4 W.& 8. 149. The transaction supposed to be set 
forth in the bill, as the origin of the trust, was doubtful at first, 
if we ¢ - be supposed to know anything about it from the evi- 
dence before us; it was fifty-two years old when the bill was 
filed; and there was no intermediate acknowledgment of the 
trust by one party, and no assertion of it by the other. <A de- 
cree, in such a case, could not be pronounced in favor of the 


plaintiff, without running counter to all precedent. Courts of 


equity will not listen to claims so old that they would be barred 

at law by the statute of limitations. If this rule, which is, in 

itself, so just and wise, needed the authority of great names to 

support it, Lord Taltot, 3 Atkyns, 325; Lord Redesdale, 2 
Sch. & Left ‘oy, 71; Chaneellor bean 3 ‘ohns Ch. Rep. 129; 
and Judge $ Story, 1 Eq. Pl. 529, ought to be suffic’ ut for the 
urpose. 

It follows from what I have said, that wher re a warrant is is- 
sued to one person, and the purchase money is paid by anoth- 
er, and the patent is afterwards,taken out by ie nominal war- 
rantee, the right of him who paid the purchase money is gone, 
unless he takes possession of theland or brings ejectment to re- 
cover it, within twenty-one years from the date of the warrant ; 
and after that lapse of time he cannot recover, no matter how 
clearly he may be able to prove that the legal owner was, in 
the beginning, a trustee for him. In such cases the maxim, 
omnia presumuntur site esse acta, is applied to the proceedings 
of the Land Office ; and the presumption of law is conclusive 
against all rights, which do not appear on the face of the Com- 
monwealth’s grant. Evidence of purchase money paid by the 
plaintiff, as the ground work of his title, ought to be rejected 
by the court, if the date of the payment be more than twenty- 
one years before sought brought, unless it be accompanied by 
an offer to prove suc +h acknowle dgments on the part of the war- 
rantee, as will take the case out of the rule here laid down. 
What acknowledgments would be sufficient for that purpose is 
& point not raised here. 

When I say that the suit must be brought within twenty-one 
years from the date of the warrant, I speak of a case like the 
present one, in which the alleged trust is proved by the naked 
and solitary fact of the payment of purchase money. Where 
the cestui que trust has superintended the survey and paid the 
officer’s fees, or excised other acts of owner ship over the land, 
the presumption in favor of the trustee would perhaps not be- 
gin to arise until he did some act of hostility, such as selling his 
title or taking out a patent to himself. 

Ye have come to t':is conclusion with the deliberation which 
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was demanded by the interests of the present parties, the rights 
of those who claim under the numerous other warrants paid for 
by the same person, and the importance of the general ques- 
tion. ‘The cause was twice argued with great ability ; once be- 
fore all the judges, and afterwards again, in the absence only 
of him, whose death we have since been called to lament. From 
the first no member of the court felt that the judgment could 
be sustained; and all the survivors now concur in the opinion, 
that its renewal is demanded alike by precedent and principle. 
Judgment reversed and ven. fa de novo. 


New York Supreme Court. ; 
Special Term, April 14, 1852.—Before Justice Mitchell. 
DAVID SMITH, Assignee, ». NOAH NORRIS. 
fhe code does not exempt every assignee or trustee from personal liability te 


costs, though he be not guilty of mismanagement or bad faith. Where the 


estate, fund fund or party represented, are not brought before the court by 


the pleadings, judgment for costs will be given against the assignees or trus- 
tees, personally, should the defendant recover, because judgment can only 
be given against parties actually before the court. Query’ Whether an as- 
signee who has a fund at the commencement ofthe suit from which tle costs 


ought to be paid, should he be unsuccessful, should be deemed to have mis- 


e 


managed if he pay his own costs, &c., instead of reserving it fur the oppo- 


posite party, who would otherwise to it. 


The plaintiff sued as assignee only, but did not disclose that 
he was trustee, and did not join the assignor with the plaintiff. 
The claim was for work done by one Aikin, plumber, for de- 
tendant. The doing the work by Aikin, and the assignment of 
the claim, were put in issue. The proof showed that the plain- 
tiff was assignee of some real estate of Aikin and of his other 
property, and that Smith claimed in trust, to pay creditors. 

Aikin testified that he owed nothing except an unliquidated 
claim in suit, and some debts which were extended; also, that 
since his assignment he had got back his former business, and 
that the business was good. 

The inference is, that he is probably solvent, and able to pay 
the plaintiff any costs that may have been incurred incurred for 
his { Aikin’s] benefit. 

It also appeared from plaintiff ’s affidavit, that he had receiy- 
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ed, as assignee, about $1,000, which he expended in part in 
paying the creditors under the assignment, and in part for ex- 
penses of the trust. How much these expenses were, or wheth- 
er they were not principally in the prosecution of this action, 
does not appear. It may be inferred that they were of this 
character, or that he would have shown to the contrary. 

The defendant, however, succeeded in recovering judgment, 
in which, of course, he became entitled to a judgment for costs. 

Judgment was entered, execution issued, and levy made upon 
the property of plaintiff. 

Mitchell, J.—The code, as amended, (1851,) sec. 317, does 
not exempt every assignee or every trustee from paying costs 
personally, although he be not guilty of mismanagement or bad 
faith—but only so exempts executors and administrators, and 
trustees of express trusts, and persons expressly authorized hy 
statute. 

The costs, even in those cases, are to be recovered as in or- 
dinary actions, but are to be chargeable only upon or collected 
from the estate, fund, or party represented, unless the court 
shall direct them to be paid by the party to the action person- 
ally, for mismanagement or bad faith. 

The successful party is therefore to recover his costs, and 
have judgment for them—but they are to be collected only out 
of the fund, or from the party represented. 

The fund or party represented, then, must be before the court 
and subject to its judgment, or this part of the section does not 
apply. Ifa trustee sues or is sued to settle the construction of 
a will or trust deed, or the estate, then the fund and the par- 
ties represented are both under the control of the court, and 
then the courtt may direct that the costs he collected from the 
one or the other, as may be proper. 

But when the plaintiff sues merely as assignee, and sues one 
who does not claim under the trust and has no connection with 
it, and brings his action without joining the ass'gnor with him, 
he does not bring the fund of the party represented under the 
control of the court. He can, during all the litigation, do what 
he pleases with it, and the defendant cannot call upon the vcurt 
to restrain him. The plaintiff may spend it [as in this case 
probably was done] in paying his own costs in an unjust suit, 
| which his assignor should have known was unjust, ] and, at the 
end of the litigation, inform the court that no fund is left to 
pay the injured defendant. 

The court not having any control over the fund, cannot di- 
rect the costs to be collected out of it; and having no control 
over, the assignor cannot direct them to be paid by him; and 
as the statute is express that the successful party is to recover 


his costs, the only judgment, order, or execution that can issue, 
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in compliance with the statute and established rules, is against 
the party to the suit—sole plaintiff—although he be trustee in 
fact, for against none but a party before the court can judgment 
be given. 

The rule above stated is probably adopted in the code from 
the previous practice in Chancery, which is thus laid down { Hill 
on Trustees, p. 551]:—In suit between trustees and strangers 
to the trust, the liability and costs will ordinarily be governed 
by the general rule, which throws the costs of court on the un- 
successful party.’’ However, in these cases the trustee is doubt- 
less entitled to be reimbursed, out of the trust estate, the amount 
of what he may be out of pocket for costs, subject to other gen- 
eral risks. 

It suits between parties and cestue que trusts, where there is 
a fund under the control of the court, it is a general rule that 
the trustees shall have their costs, as a matter of course, out of 
the fund as between solicitor and client, unless they have for- 
feited that right by misconduct, p. 552. 

The rule is repeated, p. 566, that, ‘in suits between trustees 
and strangers to the trust, the trustees are on precisely the 
Same gi ound as other parties suing or defending in the court.” 

This (§ 3 17) section of the code admits of the same reading 
by a slight interpolation, namely, that ‘ costs shall be covered 
as in an action by and against a person prosecuting or defend- 
ing in his own right, but such costs,” [supplying the words, as 
between trustee and cestui que trust,] ‘ shall be chargeable only 
upon or collected from the estate, fund or party represented, 
unless the court shall direct the same to be paid by the plain- 
tiff or defendant, personally, for mismanagement or bad faith 
in such action or defence.” 

It may also be a correct rule that a party who has * bers at 
the commencement of a suit, frnm which the costs ought to be 
paid, if he should be unsuccessful, should be hestuaid’? to have 
mismanaged in the action, if he paid out the fund to his own 
attorney or counsel, or in other expenses, instead of reserving 
it for the party wh would be entitled to it, if he had not so 
paid it. 

The motion to vacate or modify the execution is denied, but 
without costs, as the question is now under the code. 
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Special Term, 1852.—Before Justice Roosevelt. 
MERRITT rv. HALL. 


If a landlord in consequence of default of payment of rent resorts to summary 
proceedings to dispossess tenant, an injunction to restrain his proceedings 
will not be granted, shouldit appear that eviction or untenantableness be 
caused by acts of a stranger. 


Default having been made in the payment of the rent of the 
premises in question, pursuant to the agreement for the same, 
the landlord had applied, under the act in relation to summary 
proceedings, [2 R. S. 611,] for a warrant of dispossession. ~ 

The tenant now asks for an injunction to restrain these pro- 
ceedings, on the ground, that no rent could be justly claimed, 
as one of the walls of the house had been torn down—-which he 
calls “an eviction by virtue of a paramount title’—rendering 
the premises “ untenantable and worthless.” 

He says he is informed, and believes, that his landlord gave 
the parties permission to do the act. 

The defendants, under oath, deny both the allegation of par- 
amount title in the alleged wrong-dvers, and the allegation of 
permission given by them, the defendants. They further aver 
that the permission, if any, was givent by the tenant himself. 
At all events, the whole equity of the bill, if there be any, is 
denied by the answer, and no ground is left for an injunction. 

It seems somewhat absurd, besides, that an injunction should 
be asked for to prevent an eviction by law, on the ground that 
an eviction has already taken place by act of the parties. If 
the tenant has already been evicted, as he says he has, it can 
do him no additional harm to issue the warrant. 

In the ordinary action, commenced for the recovery of the 
rent, he can claim his damages, if entitled to any, by way of 
recoupment; if he prefers another mode, he may bring a cross 
suit and obtain ample redress, there being no pretence that the 
parties are not fully able to respond. Besides, if the parties 
who actually tore down the wall, had no title, as I am bound to 
presume for the purpose of this motion, they could have been 
stopped by the tenant, had he chosen to invoke the aid of the 
law in time, or, like any other trespassers, they can now be 
made to respond in damages. 

I see nothing in the case to justify the tenant in withholding 
both the rent and the possession. 

The injunction must, therefore, be denied without costs. 
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United States District Court. 
Eastern District of Pennsylvania—In Admiralty, April 1852 


SMITH e. THE CREOLE AND THE SAMPSON. 


1. A ship in tow of a steam-tug, and both under charge of » licensed pilot in 
leaving the wharves at Philadeipuia, came into collision with another vessel 
through the negligence of the pilot. He/d, that as under the half pilot 
age laws, the employment of the pilot was compulsory, neither the ship nor 
the steam-tug were liable ta rem nor their owners tn persovam. 


It seems that in this District the remedy against a vessel for a ¢ Jlision fol- 


aa 


lows her into the hands of an innocent purchaser. 
3. Whether the damages for a collision are properly speakinga lien. Quere ’ 


Opinion by Kanz, J. 

The Creole, a British ship, outward bound, and in charge of 
a licensed pilot, left her moorings at one of the Delaware 
stage s, under tow of the steam-tug Sampson, and immediate- 
ly afterwards ran foul of the John Smith, a smal] rteamer lyi ‘ing 
at the island opposite the city. The present libel is against 
both the Creole and the Sampson, for the damage which was 
oceasioned by the collision. 

There was unquestionably fault on the part of one or both 
the respondent vessels, and there was none on the part of the 
libellant. ‘The ship was drawn out from the dock while the 
tide was too strong for the steam-tug to counteract ; besides 
which, as it seems to me, the operation of removing her was 
performed unskilfully; the ship being made to describe three- 
quarters of a circle, while under full tide way, instead of a 
single quadrant, before her head could get round to her course 
down the river. She had not completed this gyration when the 
collision took place. Regarding these then as the immediate 
causes of the accident, I should have no difficulty in decreeing 
for the libellant, as the party wronged, but for the fact that 
the real blame seems to me to rest upon the pilot alone. The 
ship and the steam-tug were botii of them under his orders; 
and there is no pretence that he was interfered with or dis- 
obeyed. 

By an act of Assembly of Pennsylvania passed 29th of 
March, 1803, provision is made (§ 17) for the selection of pi- 
lots by the wardens of the port, and (§ 18) for licensing the 
pilots so selected, after they shall have given bond with surety 
in a sum nct exceeding five hundred dollars nor less than three 
hundred for the faithful pbrformance of their duties. The 29th 
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section of the same act makes it the duty of all sea-going ves- 
sels to employ one of the pilots so licensed. ‘he language of 
the section, so far as it bears on the case before me, is as fol- 
lows :—‘‘ Every vessel, bound to foreign port, shall be obliged 
to receive a pilot; and the master shall make known to the 
wardens the name of the pilot who is to conduct her; and if he 
neglect to make such report, he shall forfeit and pay the sum 
of sixty dollars; and if the master shall refuse or neglect to 
take a pilot, the master, owner, or consignee of such vessel 
shall forfeit and pay to the wardens a sum equal to the half- 
pilotage of such vessel, to the use, &c.’’ By a supplement to 
this act, passed 24th February, 1820, the penalties I have re- 
cited are declared to be liens upon the vessel, and process in 
the nature of admiralty process is directed to issue from the 
State Courts to enforce their payments. 

Though claims for half-pilotage are thus put upon the same 
footing as the claims of material men against domestic ships, in 
regard to which the United States Courts have always felt them- 
selves authorised to take jurisdiction of the statutory lien, I 
have not heretofore sanctioned the use of our admiralty process 
to collect them. So far as I know, the Admiralty Courts, like 
those of more general equity, have refused their aid to the en- 
forcement of penalties, even such as were imposed by law for a 
bueach of contract strictly within our cognizance. 1 have done 
so myself, under the Passenger Law more than once, when this 
very ship, the Creole, or one of the same name, was the delin- 
quent, and if my memory serves me, in cases also under other 
acis of Congress. And I have felt the less inclined to admit a 
departure from this principle in cases arising under the Penn- 
sylvania Pilot Act, because I knew not only that the act itself 
was the subject of constant and grave controversy with refer- 
ence to its effect on the navigating interests of our port, but 
also that its constitutional validity had not been fully conceded 
among the members of theprofession. I do not remember that 
in any one of the numerous cases of collision that have been so 
ably discussed before me, there has ever been an inquiry wheth- 
er there was or wa not a pilot on board the offending ship. 

Whether I shall be required hereafter to recognize the half. 
pilotage lien as one to be enforced in the admiraity of this dis- 
trict, 1s a question not necessary to be considered now. But a 
recent decision of the Supreme Court of the United States, 
Jan. T. 1852, by declaring that the pilot acts are within the 
constitutional sphere of State legislation, has given great inter- 
est to the other question, whether the presence of a pilot on 
board and in command exonerates the vessel and cargo from 
srom liability for a collision. 

I cannot disguise from myself that this may be a momentous 
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question in its bearing on the safety of our bay and river navi- 

gation, and not remotely on the prosperity of our city. I fear 
that our whole system of pilot laws, —the humble grade of 
qualification which it exacts of the candidates for pilot’s license 
—the imperfect manner in which their qualifications are tested 
—the tenure of the pilot’s offie, independent of every thing out- 
side the Board of Wardens,—the very limited security which 
he is required to give, and the compulsion which rests on the 
master of an inward bound vessel, to accept the first pilot that 
boards him,—all these taken together, do not promise such a 
safeguard against collisions on our long and intricate river, or 
such an assured indemnity for the consequences of them, as to 
make us willing to forego, if we can help it, all recourse for a 
party a; serieved against the vessel that has run him down. I 
think, too, I can see that one class of ve ssels, which the policy 
of the Admiralty has heretofore held to a most vigorous ac- 
countability, and which has been able, as a class, to respond 
more amply than any other for the damage it may have done, 
will hereafter find it politic, if it be practicable, to devolve its 
liabilities for collisions upon some licensed pilot and his three 
or five hundred dollar surety, to be sued at common law. 

The question, however, is not, l apprehend, a new one, either 
in its principle or its terms. ‘There can be no liability for col- 
lision where there has been no wrong; the foundation of the 
demand against the owner in personam or his vessel in rem, is 
that he or his representative had the power to prevent the 
wrong. ‘The master is the owner's representative ; for the 
owner selects him and substitutes him for himself, or does with- 
out him if he pleases, and takes the command in person. Qu? 


facit per alium, &c., explains this liability very perfectly. But 


it has never been held, that the ship owner should answer for 
the conduct of a prize master, or the piracies of a revolted 
crew—nay, not even for their contracts, though made for the 
benefit of the ship ; (The Ann, 1 Mas. 508-513) and for the 
simple reason, that there is no such thing as a representative 
in envitum, and no such thing as a liability for the acts of a 
stranger. The pilot, if it is the law that places him in the 
charge of a vessel, is as little the owner’s representative, as the 
marshal is who holds her in possesion under a writ of attach- 
ment. 

Our only inquiry then is, whether it is the law or the ship 
owner that puts the pilot on board? Is it a case of compulsion ? 
Or is it not? I confess I cannot see what discretion is left to 
the owner or his representative, save that which belongs to ev- 
ery man of violating a law and taking the consequences. If 
the Creole had not received a pilot, she would have incurred a 
penalty of sixty dollars, to begin with, for not reporting her pi- 
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lot’s name to the Wardens, and a further penalty to the use of 
the Pilot’s Society equal to half the charge for pilotage, and 
for these penalties she might have been arrested, brought back 
to the wharf, libelled, and sold. Besides the words of the act 
are strong ones: “she shall be obliged to receive a pilot ;” and 
a State Court, having full criminal jurisdiction according to the 
common law, might peradventure hold that to violate an in- 
junction like this, was to commit a misdemeanor. This looks 
very like compulsion. 

If we pass from principles to authority, the question at the 
present day seems equally clear. The reports of some of the 
early cases do not distinguish as carefully as they might, be- 
tween the compulsory and the voluntary employment of a pilot 
and the reasons which have sometimes been given in the Com- 
mon Law Courts might apply equally well to one or the other. 
Milligan vs. Wedge, 12 A. & E. 743, and cases there cited.— 
But I believe no judge, except Sir John Nicholl, (in the Giro- 
lamo, and other cases in 3 Hazzard) has ever held a party lia- 
ble for the conduct of third persons whom the law compelled 
him to employ. The fully reasoned decisions of Dr. Lushing- 
ton, in the Protector, the Maria, the Diana, and the Duke of 
Sussex, in 1 W. R., explained by himself in the Agricola, the 
Batavia, the Eden, and other cases, in 2 W. R., must be re- 
garded as fixing the law of the English Admiralty on the sub- 
ject. Where a pilot has been received on board in obedience 
to a statutory injunction, and the blame of a collision, occur- 
ring while he is in charge, is not shared by the officers or crew- 
and is not referrable to the defective character of the vessel it- 
self, the vessel and her owners are not responsible. Smith ys. 
Condry, 1 How., 34. 

I thought at first on reading over the adjudications of Sir 
John Nicholl, that there might be a reason for not applying the 
general rule to the particular case before me ; and I invited 
therefore an argument upon the two questions: Ist. Whether 
the compulsory provisions of our pilot acts apply to foreign 
ships. 2d. And Whether there might not remain a recourse 
in rem, though the owners were discharged from personal lia- 
bility. 

But I now see no reason for either of these exceptions.— 
Whatever may have been the case under some of the British 
pilot laws, the words of which might by reference to other stat- 
utes be construed without too much effort so as to exclude for- 
eign vessels the general English law makes no distinction; and 
in the Pennsylvania act, which makes part of our question, the 
phraseology is too clearly general to be misapprehended. In- 
deed, the Pennsylvania act, so far from relieving foreign ves- 
sels from its operation, mulcts them in special liabilities. (A. 

VOL XI.—NO. XII. 
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A. Pa. 1803, § 27.) Obviously, there is no reason of policy 
to found a distinction on between the two. When the act is 
considered as a police regulation to guard against accidents 
from collision, or as the means of providing vessels with guides 
to the navigation of the bay and river, familiar with its tides 
and channels and with the regulations and usages of the port, 
it should bear on all alike, for all alike derive benefit from it. 
and alike require to be controlled. 

The other question also, though expressed in general terms. 
was in fact suggested by the proviso of a British statute, which 
reserved to the admiralty its jurisdiction in cases of damage 
under the pilot system, while taking away in certain cases that 
of the courts of common law. It is enough to say that the 
question cannot arise on the language of the Pennsylvania act. 

This last question might perhaps invite a discussion on the 
broader ground which was taken by the advocate for the Cre- 
ole. What is the Admiralty import of a proceeding in rem ? 
And does it so connect itself with the question of a personal 
liability, as that the thing may not be liable, although the own- 
er is not and never has been? I do not refer to the case of a 
hypothecation, actual or constructive,—as where there isa bot- 
tomry, or where the question is of affreightment, or supplies or 
seamen’s wages. All these belong to the category of contract. 
But how is it with the recourse in rem in a cause of damage by 
collision ? 

The English books do not help us to answer. The standard 
treatise of old Clerke has not a word about collisions or the re- 
dress for them, and not a word about proceeding in rem, except 
where the dispute concerns the title or right of possession in a 
ship. What we recognize as the process in rem would seem to 
have been introduced into the Courts of Admiralty after the 
time of Queen Eliz.beth, and was probably resorted to at first 
as a means of saving some part of their ancient jurisdiction 
from the innovating grasp of the common law Judges. It must 
have been known as early as 1648, when the ordinance of the 
Commonwealth declared the Admiralty jurisdiction to be against 
the vessel and her apparel in cases of damage, among others ; 
but this ordinance having expired at the restoration in 1600, 
Godolphin, whose work was published the year afterwards, 
makes no allusion to this as a form of process. God. ch. 4. p. 
41. ; 

There is, properly speaking, no lien in a case of collision, 
and cannot be, for the subject is tort. Yet the remedy, ac- 
cording to the ancient and practically approved opinion in this 
district, is not affected by a change of property in the thing: 
no one has contended in this Court that his vessel was free of 
liabilities for a collision, because he had purchased her after it 
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took place. Doctor Lushington almost asserted a doctrine like 
our own when he decided in the Aline, (1 W. R. 117, 119,) 
that the decree in favor of the party damaged took precedence 
of a bottomry bond. But in the Druid, (1 W. R. 399,) where 
the immediate question was brought to his notice more directly 
he passed it by with the remark, that an innocent purchaser 
may possibly have his ship arrested and sold for damages done 
by her before his purchase; and generally speaking, the judi- 
cial opinions in the English Admiralty, and the treatises which 
follow them, Lord Tenterden’s among the rest, seem to regard 
the vessel and her owner as legally convertible terms. 

Still, [cannot help thinking that there is a difference be- 
tween them, and that the remedy in rem is not merely another 
mode of giving effect to a personal liability. I have myself 
endeavored to trace the analogies and history of this form and 
measure of redress through the Roman Law and the maritime 
codes of a later period. But the libraries to which I have ac- 
cess are so imperfect as to leave me uncertain of the correct- 
ness of my conclusions. For the present case it is enough to 
say, the vis major of the law must be esteemed as effective as 
any Other in absolving both the ship and her owner ; and that, 
therefore, whether the vessel can or cannot be regarded in any 
case as the subject of an independent liability, she can never 
be regarded as liable for the consequences of an act done under 
compulsion. 

I shall therefore dismiss the libel; but without costs. Per 
curiam; Decree accordingly, 5th April, 1852. 

G. M. Wharton and R. R. Smith, for libellant. 

Mr. Kane, for the Creole ; Mr. Sanderson, for the Sampson. 


Supreme Court. 


At Philadelphia, February 1850. 


JESSE D. CLAYPOOLE cv. ROBERT R. DORSEY. 

[The following decision, of considerable interest and import- 
ance as regards the County of Phil’a, was omitted from the Re- 
ports of the Term, probably from the fact that no opinion was 
ever delivered. The case having been frequently inquired af- 
ter, we have prepared the following report from the paper books, 
and have added thereto the decree filed. 
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The arguments of Counsel are condensed from those submit- 
ted to the court. ] 


1. A Sheriff’s sale of a lot of ground in the city or county of Philadelphia, un- 
der a sci. fa. in the Common Pleas on a claim for registered taxes filed by 
the county against ‘‘the premises whoever may be the owner or owners 
thereof ;” the sci. fa. being ‘‘against A B owner, or reputed owner, or 
whoever may be owner,” passes an absolute estate in fee simple to the pur- 
chaser, though A B were not the real owner thereof; and gives such title as 
a vendee may be compelled to take on a bill for specific performacce. 

2. The purchaser at such tax sale is not bound to shew thatthe acts of Assem- 

bly have been strictly complied with; he is protected against irregularities 

by the judgment, and the only question is whether the lot has been sufficient- 
ly described. 

Under the act of 1846, in regard to the proceedings to recover taxes, but 
one sci. fa. is made requisite, and it is not necessary that the Sheriff should 
return, in the case of a vacant lot, that he had posted the writ on ‘2 con- 


epicuous part of the lot.” 


Appeal from Gipson, C. J., at Misi Prius. 


This was a bill in equity for the specific performance of an 
agreement for the purchase of a lot of ground in the city of 
Philadelphia. The vendee objecting that the complainants ti- 
tle was insufficient, the usual reference to a master was made. 

Before the master, the Brief of the complainant traced a reg- 
ular title out of the Commonwealth down to John Craig, Rob’t 
Smith, and Matthew Pearce, assignees in bankruptcy of James: 
Yard, on the sixteenth of February, 1802. A _ hiatus then oc- 
curred till the twenty-eighth of October, 1840, when Henry 
Lelar, Esq., Sheriff, conveyed the lot in question to William 
B. Johns, (under whom the complainant claimed), ona sale on 
execution at the suit of the county of Philadelphia against Ed- 
gar H. Richards, in the Common Pleas of the county, to De- 
cember term, 1847, for registered taxes. The record of this 
action shewed that on the sixth of November, 1847, a claim 
had been filed by the County Treasurer against the lot, for reg- 
istered taxes, amounting to $58,99, “‘which’’ it was said “are 
claimed as a lien against the said premises, whoever may be the 
owner or owners thereof, agreeably to the several acts of As- 
sembly in relation thereto.’’ Upon this claim a sere facias is- 
sued “against Edgar H. Richards, owner or reputed owner, or 
whoever may be owner,” commanding the Sheriff “ to make 
known to the said Edgar H. Richards, owner &c., and to all 
such persons as may hold or occupy the said lot, that they be 
and appear, &c.” The Sheriff returned that he had made 
known the writ “by posting a true and attested copy on the 
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within described premises, Noy. 20, 1847, and by advertising 
twice a week for two weeks in the Evening Bulletin, Xc., agree- 
ably to the act of Assembly.” On the twenty-first of Decem- 
ber, 1847, judgment was given for want of an appearance. On 
the nineteenth of February following the damages were assess- 
ed at $59,90, and the sale subsequently made as stated. The 
Sheriff’s deed was acknowledged the day of its date. 

Certificates of search were produced from the proper officers 
setting forth that no conveyances or mortgages by Yard, or his 
assignees, or by Richards were on record. 

On the part of the respondent no outstanding title during 
the period intervening between the assignment by Yard, and 
the filing of the claim for taxes, nor any evidence of the exer- 
cise of adverse ownership, or claim of title by any person with- 
in that time was shewn. The objections made were that the 
proceedings in the suit were irregular; or that if good the sale 
for taxes conveyed no more than Richard’s interest, and that 
no title in him had been made out. 

The master reported that the title of the complainant could 
not with certainty be pronounced a good one. 

This report was excepted to by the complainant; and after 
argument was overruled by Gipson, C. J., then at Nisi Prius, 
and a decree entered for the complainant. From this decree 
the respondent thereupon appealed. 


Messrs. H. J. Williams, and Cramond, for the appellants. 


No title is shewn to have passed by the sale to Johns. 

I. The proceedings in the sci. fa. against Richards, passed 
if any thing, only his title. 

The Common Pleas having no jurisdiction to enforce liens 
for taxes, by virtue of its general powers, a proceeding such as 
this in which there was no personal service, can be supported 
only by some statutory provision, which we deny to exist. 

The act of 1824, Purdon 1114, which makes registered taxes 
in the city and county of Philadelphia alien, provides no means 
for their collection, merely giving them priority from the date 
of the act. The next act, that of 1840, Pamph. 412, gave a 
similar lien to the municipal taxes of the county, but still pre- 
scribed no mode of enforcement. This act was extended by that 
of 1843, Pamph. 124, and taxes assessed before its passage. 

The act of 16th April 1845, Purdon 1114, Pamph. 488, lim- 
ited the continuance of a tax lien unless filed in the office of the 
Prothonotary of the proper court, when it was to continue for 
five years, and might be revived as in the case of mechanic’s 
claims. 

This act, also, gave no right to issue process nor to recover 
judgment. The first act which gave jurisdiction to sell, was a 


second act of April 16th, 1845, Purdon 1114. Pamph. 1, 495. 
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The 3rd section of this act authorizes the Treasurer oj the 
County to enforce the payment of these claims, and to employ 
counsel; and the 4th section, for the purpose of carrying this 
law into effect, provides that the Treasurer bring suit before 
“any Alderman, Justice of the Peace, or Court of competent 
jurisdiction, against the PERSON OR PERSONS returned and reg- 
istered in the register of unpaid taxes,” acccording to the pro- 
visions of the act of February 1824, authorizes the production 
of a certificate from County Commissioners, as evidence of the 
taxes due ; and the entry of judgment in favor of the county, 
unless the defendant prove that they have been paid, ‘ which 
judgment shall have the same effect, to all intents and purposes 
as judgments in other cases.” 

The suit being thus to be brought against the person, the 
judgment is only to have the same effect as judgments in other 
personal actions. And as the action may be before a Justice 
it must be intended to be within his general jurisdiction and 
practice, except so far as altered by the statute, and hence to 
be a personal suit. The second section confirms this. It pro- 
vides that if the Sheriff, or other officer, returns the summons 
or other original writ, nihil, the County Treasurer is to sue out 
an alias writ, and if he returns nihil thereon, it shall be consid- 
ered actual service (as is now the case in sci. fas. upon mort- 
gages or judgments,) provided however, that the alias writ shall 
be served on the tenant in possession of the premises, or if 
there be no such tenants, then by posting a copy on some con- 
spicuous part of the premises, at least ten days previous to the 
return thereof, which publication shall recite the amount of the 
tad claimed, and the description of the real estate as set forth 
in the registry. 

The writ must therefore be a summons. Now under the act 
of 1836, a summons is the proper writ in personal actions, 
This act, indeed, § 39, provides that where by law a sci. fa. 
may be issued, it shall be served as in the case of a summons 
in personal actions, and judgment by default taken, but it does 
not authorize the issue of this writ. The sci. fa. here referred 
to is therefore not a proceeding in rem. It follows then that 
the 2nd sec. of the act of 1845, [2nd act of that date, ] in pro- 
viding that the process should be a summon or other original 
writ, did not intend to change the form of action, and turn it 
into a proceeding in rem, but merely to give the same mode of 
service in all the cases embraced in that section. 

The act of March 11, 1846, Purd. 1115, Pamph. 114, which 
(sec. 2nd) recites that the judgment to be recovered was by the 
existing law a general judgment; and which then gave a sci. 
fa., as in mechanic’s claim, confirms this argument. 

This act seems to apply only to the District Court; but if 
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not, there is still no ground to argue that the 3rd section extends 
the remedy given to all courts. We contend that it applies 
merely to the sci. fa. authorized in the District Court. But 
even if the sci. fa. can issue in the Common Pleas, under this 
section, then, as has been argued, it is not strictly a proceed- 
ing in rem; or if so it can effect only the title of the real 
ewners. Proceedings in rem are of twokinds: Ist. Where the 
seizure of the property is a substitute for personal services 
2nd. Where the proceedings are against the thing itself irre- 
spective of the owner, who is not summoned, but who is per- 
mitted to defend. In the former only the title of the defendant 
passes on a sale. 

If then these proceedings were in rem at all, they were of 
the first class—because : 

1. The suits were to be instituted in the common law courts, 
which do not proceed in rem. 

The service of process was to be in the first place person- 
al service. 

3. The suit was against the person returned and registered 
[act 16 April, 1845, §4; Purd. 1114;] who in the act of 11 
March, 1846, § 2, is said to be the debtor, against whom an 
action of debt was to be brought, as is now [1846] provided by 
— in respect to the said county. Purd. 1115. 

The service prescribed in the 5th section of the act of 16 
Fae 1845, [Purd. 111: »,]’is there declared to be equivalent 
to actual service [i. e. personal service,] as is the practice in 
cases of scire facias or judgments and mortgages. 

5. The 2d and 43d sections of the act of 11 March, 1846, re- 
lating however only to the District Court, enacts that the judg- 
— shall be recovered as in mechanics’ liens. 

The 4th section of the act of 16 April, 1845, the only 
Pe which gives jurisdiction to the Court of Common Pleas, af- 
ter directing personal service, declares that judgments shall 
have the same effect as in other cases, that is, as other judg- 
ments in a court of general common law jurisdiction. 

But even if the general reference to the service of sci. fa’s 
on judgments and — mortgages, in the Sth sect. of the act of 
1845, Purdon 1114, or to mechanics’ liens in 3d sect. of act of 
1846, Purdon 1115, gave judgments on tax liens, a simila* op- 
eration to judgments i in those cases ; still the former would bind 
only parties or privies; a judgment on a sci. fa. to revive af- 
fecting only the interest of the defendant; and in mechanics’ 
liens by the act of 1840, Purdon 805, being expressly confined 
to the estate of the person im possession. 

The analogy asserted on the other side to decision on sales 
of unseated lands for taxes, fails, for there is no provision in 
the law cited similar to that i in the 5th sect. of the act of 1804, 
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Purd. 1136, in regard to unseated lands, divesting the estate of 
the real owner, although the land may not have been taxed or 
sold in his name, in the purchaser. 

It follows from this argument, 

1. That this proceeding to recover assessed taxes is merely 
a personal remedy, binding the title of the defendant only, or, 

2. If atalla proceeding in rem it is similar in its effects to 
judgments in a scire facias upon a judgment or upon a mort- 
gage, or in a-‘mechanics’ lien; in neither of which cases is the 
sale a bar to a recovery by one possessed of a superior title 
who is not in any way a party or Dod to the judgment. 

The 2d section of the act of 1846, requiring the real owner 
to be made a party in certain cases, ‘and the 6th section which 
provides that no judicial sale of land subject to taxes shall di- 
vest their lien in respects so much as was not satisfied out of 
the proceeds, are conclusive. The latter sentence shows the 
intention to have been to sell the title of the person assessed 
for what it would bring—and yet leave an existing lien for any 
balance till due, to be recovered against the re: 1] owner when 
discovered. 

II. The proceedings on the sci. fa. were irregular. There 
was but one writ ; and the act of 1846, § 63, does not repeal 
the 5th sect. of the act of 1845, in this respect ; hut seems to 
require both to be posted. The Sheriff’s return is also insuf- 
ficient in stating that he had posted it on a ‘ conspicuous part’ 
of the premises as required by the act. 

III. It does not appear but that there may be mortgages 
upon the lands, given by some intermediate owner, and such a 
mortgage as was decided in Brinton vs. Perry, in the District 
Court, 1849*, would not be discharged by the sales. The de- 
fendant could not be protected against these incumbrances, and 
therefore cannot be compelled to take the land. 

On these grounds the title of the complainant is defective ; 
and the decree should be reversed. 


Mr. Chambers on the same side.} 


The policy of the law is against tax sales, Burd v. Ramsay, 
9S. & R. 114. Grsson, C. J.,—and a strict and liberal com- 
pliance has always been held requisite, 2 Y. 100; 5 Y. 484; 
dW. 344; 1 W.& 8S. 505. The tendency of the Courts hes 
been against the sale of land on proceedings against any but 
the real owner. The decision in Savoy v. Jones, 2 R. 350, in 
regard to mechanics’ liens, though required by the act of 1800, 
was regretted by the Court ; ; see Barnes v. Wright, 2 Wh. 197, 
and the law restored to its former state by the act of 1840. 


* Since affirmed, 1 H. 202. 
7Mr. Chambers was not of counsel on the case, but being interested in the 
uestion to be decided, submitted a printed argument. 
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So with regard to the decision of Willard v. Morris, 2 R. 56. 

Under the act of 1824 the intent is not to affect the title of 
the real owner, where the judgment is against a stranger, but 
to secure the tax by lien on the land and to collect it by a suit 
against the real owner, requiring a regular assessment and reg- 
istry, after notice. Under this law the registry is given, and 
to it all the acts refer. 

Again, the act of 16 April, 1845, Pamph. 489, Purd. 1114, 
is the first act (and only act as to claims under $100) that au- 
thorized the filing a lien in the office of any court, in § 3 pro- 
viding the lien of registry should continue “ no longer, unless 
a claim for the same shall be filed in the office of the Prothono- 
tary of the proper court.” This is the whole of and the only 
provision as to filing a lien in Common Pleas, and this is re- 
pealed by the § 2 of act of 11 March, 1846, Pamph. 144, Purd. 
1115—“‘so much of said act (of 16 April, 1845—§ 3) as re- 
quires claims for taxes to be filed in the office of any Prothon- 
otary, and the revival of the same as in case of mechanics’ 
claims to continue the lien thereof, ts hereby repealed.’ But 
if all the steps required in the act have been taken, only the 
title of Richards was bound. There is no authority to enter a 
judgment against any but the real owner in the acts of 1845 
and 1846; nor under the act of 1845, can a sci. fa. issue.— 
‘*¢ Summons or other original writ” are the words. A sci. fa. 
is not an original writ, 3 Black. 421, unless expressly given as 
by the act of 1705 as to mortgages, or of 1808 as to the tax- 
er’s claims. So the act of 1840 expressly gives the sci. fa. in 
the case of the incorporated districts. 


Mr. T. 1. Wharton, for the Appellee. 


I. The proceedings for the recovery of taxes on unoccupied 
lots in the city and county of Philadelphia, are proceedings in 
rem, irrespective of ownership. 

It is the obvious intent of the acts of Assembly on this sub- 
ject, to make taxes a lien on the land whoever may be the 
owner, and to enforce that lien by judicial proceedings, ending 
inasale. Since the acts of 1804 and 1815, on a sale of un- 
seated land, the whole title passes to the purchaser, no matter 
in whose name assessed, and sold; Strauch v. Shoemaker, 1 
W. & S. 166. Town lots may be sold as unseated, McClelland 
v. McCalmont, 3 P. R. 106. So under the act of 28th March 
1814, Pamph. L. 304, vacant lots in the city and county of 
Philadelphia, whose owners are unknown, &c., might be sold as 
unseated; though this act does not appear to have been put in 
execution. The acts of 1824, 1825 and 1826, in regard to 
Philadelphia, very distinctly shew, in all their provisions, that 
the land itself is the debtor to the public charge, and is looked 
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to therefor; Fagen vs. Campbell, 5 W. 288; Commonwealth 
v. Spring Garden, App. 8 W. & S. 448; Parker’s Appeal, 8 
W. & S., 454; Council vy. Moyamensing, 2 Barr 224; Collins 
v. Barclay, 7 Barr 74; and that the ownership is immaterial. 

Il. By such proceedings if duly conducted, the whole estate 
in the land passes to the purchaser. 

This is necessary from the fact of its being a proceeding in 
rem, to answer a public exigency ; just as though the Common- 
wealth had taken the land itself for a canal or road, when she 
would have a title against all the world. No objection can be 
made against the character of the procedure in particular, from 
want of time or of notice; both of which are amply provided 
for. ‘The argument on the other side, would tend to exempt 
absent owners from payment of taxes. And if to the sale it- 
self caveat emptor were applied, no one would buy at sale for 
taxes, and the public charge could not be satisfied. 

That a judgment in rem, when to enforce a public charge or 
forfeiture is conclusive against all the world, is elementary law. 
1 Phil. Ev. 354; 4 Cow. Phill. 823, 860, 886; Scott v. Shear. 2 
W. Black. 99; The Mary, 9 Cranch. 145; Cannon y. Green. 1 
Conn. 7 ; Mamkin v. Chandler, 2 Brock. 127. Even in the case 
of mechanic’s claims, which is a case of contract, it was formerly 
held that the whole estate passed, though the contract was made 
with a person having but a limited estate ; 2 R. 245; 5 W. 
207; 7 W.9. The act of 1840, providing that no more than 
the estate of the person making the contract shall pass, does 
not alter the principle, or if it did, yet in the case of taxes, the 
real owner of land is always under an implied contract to pay. 

II. The proceedings in this case were properly conducted in 
a court of competent jurisdiction. 

The court had jurisdiction. The Common Pleas has 
‘‘jurisdiction of all pleas, contracts and suits, and causes, civil, 
real, personal and mixed’”’—and “ power to issue all lawful 
writs and process nbcessary to the exercise of such jurisdiction.” 
It might well be contended that by virtue of these comprehen- 
sive terms the Common Pleas would, without special legislation, 
possess jurisdiction of suits to recover taxes, made a lien on 
real estate, and to issue writs of scire facias to enforce that lien. 
Thus the act of 1845 authorizes the filing of the claim in the 
proper court, which, when it is under $100, is the Common 
Pleas. When thus filed the claim becomes a record of the 
court, and a scire facias may issue thereon as of course. Bae. 
Abr. Sci. Fa., A. note 6; 3 Lee, 225. Thus a sci. fa. may 
issue from a justice, Berryhill v. Wells, 5 Binn. 56. 

But apart from general doctrines, the act of 1845, authoriz- 
ing suit, provides for the service of ‘summons or other origt- 
nal writ.” That a scire facias may be an original writ is 
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shewn by many authorities ; as Rex y. Eyre, 1 Strange 93; a 
sci. fa. to repeal letters patent is an original writ. 

Now is this jurisdiction confined by the act of 1846 to the 
District Court; though that court only is named in the second 
section. ‘This was done probably, because that court being not 
of general jurisdiction, it was thought necessary expressly to 
authorize the writ of sci. fa. therein. But the other sections of 
the act expressly apply ¢o all courts. By an act of 1849, 
Pamph. 686, since the sale in this case, the jurisdiction of the 
Common Pleas is recognized and enforced. 

The opposite argument leads to the absurdity that in cases 
of claims under $100, the greater majority of cases, no means 
of enforcement is given; but in those over, but few in number, 
the land may be sold. 

The objection that the 5d section of the act of 1845 is repeal- 
ed by the Ist sect. of the ct of 1846, is untenable. The latter 
only relieves the county officers from the necessity of filing the 
claim in the Prothonotary’s office, and the revival, but does not 
deprive them of the right of doing so. The 2d sectton of the 
act of 1846, indeed expressly authorizes recovery on claims 
filed under the act of 1845,—which cannot therefore be re- 
pealed. 

Ill. Any irregularities in the proceedings themselves, would 
he cured by the judgment, under the act of 1705, Purd. 458, 
in favor of a bona fide purchaser. But there was in fact no ir- 
regularity. There is no ‘“‘ most conspicuous”’ part of a vacant 
lot. 

These points have been expressly ruled by Judge CouLrEr, 
in Wharton v. Hughes.* 

IV. The objections on the other side may be readily an- 
swered. 

T'o assert that the judgment authorized by the act of 1845 
was a personal one merely, would defeat the whole object of 
the act, as there was then by the general law power to seize the 
goods and imprison the person, without the necessity of a for- 





*Wharton vs. Hughes, tried at Nisi Prius, Philadelphia, on the 19th of Jan- 
uary, 1849, was an ejectment by the owner of a lot in the District of South- 
wark, sold under proceedings in the Court of Common Pleas for the city and 
county of Philadelphia, to enforce a lien for curbing, against the purchaser at 
a Sheriff’s sale; in which case the learned Judge (CouLrrer) ruled— 

1. That it was not necessary for the Sheriff to return, that he had posted 
the writ on a ‘‘conspicuous part” of the lot. The act was directory merely, 
and it was sufficient if the writ was posted on the lot. 

2. That a purchaser at sale, under a judgment obtained in a Court of the 
city and county of Philadelphia, in a suit for the recovery of taxes and muni- 
cipal charges, is not Lound to show that the acts have been strictly and fully 
complied with, as was formerly held in the case of unseated lands; and that 
the judgment protects the purchaser—the only question for the jury being 
whether the land is sufficiently described. 
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mal suit. The act was useless unless the proceedings are in 
rem. The words “judgment as in other cases,” refer only to 
the form of the suit; thus, before a justice only a personal 
judgment could be recovered, to be made a lien by transcript. 

There is no analogy to foreign attachment in tax proceed- 
ings. ‘The former is merely a mode of commencing suit by one 
individual against another for a debt; the latter is a debt due 
the Commonwealth by the land or its real owner. Whether 
there has been sufficient notice is a question of procedure, with 
which a purchaser has nothing to do. 

8. If only the title of the party to whom the land is sold 
passed, it would prevent any one buying at a tax sale. 

4. The provision of the act of 1846, that the lien of tax 
claims shall not be divested by judicial sale, as respects so much 
as the sale will not pay, does not apply to a sale under the claim 
itselr, but was intended to settle the question as to the effect of a 
sale under a judgment or other incumbrance, as tax liens. 

The possibility of a mortgage on the land is no objection to 
specific performance. Searches produced shew that none exist 
against parties known—and equity certainly will not refuse to 
decree specific performance, because of the possible existence 
of an imaginary incumbrance. 

Inc onclusion, that there must be some substantial defect, and 
not merely opinions against a title to induce a Chancellor to re- 
fusea decree. See Siory’ s Equity § 758, 778 ; 1 Sugden Vend- 
ors 6th ed. 243, 2 21d. 107; Dalzell y. Crawford, 2 P. L. J.,17; 
1 Pars. Eq. ¢ 37 . 

The following decree was subsequently filed, no opinion being 
delivered : 

April 29, 1850, decree filed to wit:—The Court having con- 
sidered this case upon the printed arguments submitted ‘by the 
counsel for the appellant and appellees, are of opinion that a 
good and sufficient title to the premises stated in the bill may be 
made by the complainant. And the counsel for the respondent 
in the said bill, having agreed on the behalf of the respondents to 
take the possible risk of a any mortgage upon the premises, execu- 
ted by any person whose name does not appear upon the certifi- 
cate of search produced from the Recorder’s office, the Court are 
of opinion that the agreement stated in the bill ought to be speci- 
fically performed, and therefore affirm the decree. 
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The London Leader, of a week or so since, gives the follow- 
ing report of an amusing case in a County Court. Captain 
Atcherly, the hero, ‘is an eccentric character, well known in 
England for his vagaries : 

The Westminster County Court was crowded, on Wednes- 
day, to hear and see Captain Atcherly, who, as his own lawyer 
sought to recover sums of money, in the shape of penalties, 
from the defendants, Sir Alexander Cockburn [ Attorney-Gen- 
eral], Mr. Smedley, [the High Bailiff for Westminster], and 
Mr. Bowen [Chief Clerk of the Exchequer], for an infraction 
of the stamp laws, by placing certain seals upon legal docu- 
ments, contrary to Act of Parliament. 

The captain, who appeared in the witness-box with an im- 
perial yard measure, a pile of documents, and sundry books 
containing the Acts of Parliament from the time of Queen 
Anne down to the present moment, stated that the first case 
was for an infraction of the Weights and Measures Act, which 
he was necessitated to bring as a matter of relief to his con- 
science, he himself being a sworn in officer of the Crown. 
(Laughter.) Mr. Smedley, as high bailiff, was defendant in 
this case. 

The Judge: What is your claim for, sir? 

The Captain: I would ask Mr. Smedley if he recognizes that 
stamp ? 

The Judge: But you must first state your claim. 

The Captain: Under the Act 5th and 6th William IV., e. 
63, s. 31, he has no right to place a certain stamp upon any 
summons issued from this court such as I have in my hand, and 
therefore, I claim under the Weights and Measures Act. The 
captain went on to cite various other acts in pressing his claim. 

The Judge: The mode in which to recover the penalties is 
to sue for them before two or more justices of the peace. 

The Captain (eagerly) : But, sir, this is an instance wherein 
I am sworn in on the statute of weights and measures. I was 
sworn in in 1837, and I find it necessary now to save my con- 
science, and [turning to an Indian in the rear of the court] to 
keep faith with that chief, who belongs to the American settle- 
ments, to bring this case before the government. 

The Judge: Before I can interfere I must find out that the 
act under which you sue gives me a jurisdiction. I have none 
whatever under this section. (Laughter.) 
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The Captain: By the last act you are in the position of the 
Court of Exchequer. 

The Judge: What act is that ? 

The Captain: The original County Court Act. (Laughter.) 
And Mr. Smedley has no right to put his seal to any of your 
records. The captain then proceeded to say that he had upon 
one occasion subpoened the Lord Chief Justice Lord Campbell 
to this court, and had received a polite letter from Mr. Cuff, 
the chief clerk, informing him that the 7s. 6d. paid for the sub- 
poena would be returned, upon application for that purpose. 

The Captain, in reply to the Court, said: I could not receive 
that back, because it would be compromising myself. Besides, 
the case was brought before the Court as a relief to my mind. 
(Renewed laughter.) And I mention it now as an additional 
relief to my mind from compromising a felony. (Roars of 
laughter. ) 

The Judge: It is utterly useless to go on with the case, for 
I have no jurisdiction—that is quite clear. 

The Captain: Then I’m in an unfortunate dilemma, which | 
wish the government to rectify. The police magistrates have 
no power at all, and I come to the highest authority, which is 
the Court representing this deed. 

The Judge [emphatically]: I can make no order. 

Mr. Smedley: Your honor, I beg to apply for costs in this 
case, and to request that, if awarded, the amount may be given 
to the poor-box. I make this application to show Captain Atch- 
erley that he is not to call public officers from their duties, be- 
sides wasting the public time in this way, with impunity. 

The Judge: I make no order for the plaintiff, and as an offi- 
cer of this court I am afraid you cannot claim costs. 

Captain Atcherly: Then, sir, 1 must request you will allow 
me to go on with the next case, which is against Mr. Bowen, of 
the Exchequer; and my claim in this is for placing a stamp up- 
on the imperial yard, which does not agree with the deed that 
accompanies It. 

The Judge: The act does not give me any power to act in this 
matter. 

The Captain [shaking his head]: Begging your pardon, I 
think it does. I’ve paid T00l. to government merely to do my 
duty. 

Mr. Bowen: Well, that’s your own fault, captain. (Laugh- 
ter. 

The Captain: Why should not the Crown officers be obliged 
to do their duty ? 

The Judge: All I can say is, I have no power to interfere. 

The Captain (turning over an act): Yousee, sir, under this 
act you are a justice of quorum. (Laughter.) 
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At last the captain, finding himself defeated, the second case 
being dismissed with costs, retired in company with his friend 
“the chief,’’ whom he called “ Peter,” and declined to go into 
the case against Sir Alexander Cockburn. 


New Publications. 


A Dicesr or tHe Law or Evirpence in Criminat Cases: by Henry Roscoe, 
Esq.. of the Inner Temple, Barrister at Law, with considerable additions by 
T. C. Granger, Esq., Barister at Law. Fourth American, from the third 
London edition, with notes and references to American desisions. By Geo. 
Sharswood. Philadelphia: T. & J. W. Johnson, law book-sellers, No. 197 
Chesnut street. 1852. 


This is decidedly the best book we have on the law of Criminal) Evidence. It 
has now been in the hands of the profession for many years, and the numerous 
American and English editions attest its value. Most of the criminal business 
which the profession are called upon to transact, is done without much time 
for careful preparation, and hence in this branch of the law, booksthat are full, 
well digested, and carefully indexed, are of much and constant importance: 
This is such a book. The learned labors of the English and American editors 
have materially increased the usefulness as well as the bulk of the volume it- 
self, but their importance fully warranted every thing that has been done, and 
the work is now confidently presented to the profession as the best prepared 
and most thorough practical treatise on this branch of the law, extant. 


A Sevection or Lecat Maxims, Classified and Illustrated: by Herbert Broom, 
Esq., of the Inner Temple, Barrister at Law. Thirdedition. Philadelphia: 
T. & J. W. Johnson, Law Book-sellers, Publishers and Importers. 1892. 


We have heretofore commended this book at the time of the publication of 
the former editions, and we now renew those commendations. Material im- 
provements have been made and considerable new matter has beenadded. The 
Practitioner and the Student may each resort to this work as an ample store- 
house of legal elementary; principles and simple fundamental rules. Legal 
maxims are here pointed out, illustrated and explained, and their bearing and 
practical application given’ with a fullness and felicity not elsewhere to be 
found. Mr. Broom has laid the Bar under no ordinary obligations by his use- 
ful labors. We cannot refrain from adding that the typographical executions 
of the volume is excellent. The Johnsons’ certainly merit much praise for the 
style and execution of this edition of Broom’s Maxims. 











AMERICAN LAW JOURNAL. 


[New Publications. 


A TREATISE ON THE CRIMINAL Law oF THE UNITED Staress, comprising a Di- 
gest of the Penal Statutes of the General Government and of Massachusetts, 
New York, Pennsylvania, and Virginia, with the decisions on cases arising 
upon those statutes, and a general view of the criminal jurisprudence of the 
common and civil law: by Francis Wharton, author of ‘ Precedents of In- 
dictments and Pleas.” Second edition. Philadelphia: James Kay, jr. & 
brother, law book sellers and publishers. 1852. 


The first edition of Mr. Wharton’s book was highly commended by us in P. L. 
J., vol. 5, p. 527, and the observations there made as to its value and import- 
ance to the profession have been fully endorsed by the professional demand for 
this new edition. The new edition is as much superior to the old, as the old 
itself was to all its predecessors treating of the same subject metter. This 
edition embraces many matters wholly omitted in the first edition, and contains 
more ample discussions of each branch of the law throughout every branch of 
it, bringing the law and the authorities up to the present moment. This is 
eminently an American treatise. The English treatises, although most excel- 
lent for the British practitioner, and very valuable to the American by reason 
of excellent notes and commentaries, yet fall short of supplying the every day 
necessities of the lawyer on this side of the Atlantic, by compelling him to 
wade through a mass of cases and learning of no value to him, in order to 
reach the principle or case he desires. The chapters on Conspiracy and False 
Pretences have been entirely recast, and as they now stand, leave nothing to 
be desired; they are full, accurate and complete. The chapter on Preparation 
for Trial, is entirely new, and contains matter not elsewhere easily accsssible, 
and Mr. Wharton has laid the profession under lasting obligations by the mas- 
terly manner in which he has presented this difficult subject of professional 
case and thought. 

The index has also been re-cast and enlarged, and that needful thing in all 
law books, a table of cases, added. 
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